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Questions Presented - - 

In the opinion of Appellant, the questions presented 

are: 

1. Whether the trial court erred in failing to 
charge the Jury that if Defendant were acquitted hy 
reason of insanity, he would he presuoed to he insane, 
and would he comnitted to a hospital for the insane as 
long as the public safety and his welfare require? 

2. Whether the trial court erred in admitting 
testimony of an ejqpert witness, who had no present 
recollection and who based his testimony solely on the 
transcript of his testimony at a fonner trial, and which 
testimony wholly failed to refresh his recollection? 


V ^ Y r ♦ V 


4 4 


TABLE OP CONTENTS 


Page 

Questions Presented.Frontispiece 

Jlirisdlctional Statement.I 

Statement of the Case. 2 

Statutes Involved. . . . 0 

Statement of Points.11 

Summary of Argument.11 

Argument.12 

I.. The Trial Court Erred In Falling To Charge The 
Jury That If The Defendant Were Acquitted By 
Reason Of Insanity, Be Would Be Presumed To Be 
Insane And Would Be Committed To A Hospital 
For The Insane . 12 


A. This Court Has Held That Such A Charge Is 
Essential To A Fair And Bnpartlal Trial On 
The Insanity Defense.. 


B. It Is Mandatory That The Jhry Be Charged That 
If The Accused Is Acquitted By Reason Of 
Insanity He May Be Confined To A Mental 
Hospital As Long As The Public Safety And His 
Welfare Require. 


C. The Pertinent Provision Of The Code Requires Man¬ 
datory Commitment Upon A Verdict Of Acquittal By 
Reason Of Insanity.17 

D* Even If It Could Be Construed That An Objection 
Was Not Preserved To The Erroneous Charge, This 
Court Should Lay Bare The Error For It Affects 
Appellant's Substantial Rights. . /.19 

II, The Trial Court Committed Prejudicial Error In 
Admitting Testimony Given By A Witness Who Had 
No Recollection Of The Facts.21 


III. Conclusion...24 


TABLE OP AUTHORITIES 

Cases: 

Anderson v. lUngkau , 329 U.S. 402, 405 (194?).l6 

Brown v. Hecht Company. 70 U.S. Ann. D.C. 90. 101. 137 F.2d 

“5857 6921I5V3). . 7 .17 

Cave V. United States . 159 P»2d 464 (194?), cert, denied, 
“331 U.6. 047 (19^7)i rehearing denied, 33^ TJTST"700 

(1947). r; . . 7. . ..20 


Contee v. United States, 94 U.S. App. D.C. 297, 215 P.2d 


20 — 


1 
























t 


f 

!> f 


T 


4 4 


CkO 


Table of Contents Continued 
Denney v. United States , 77 P.2d 916, 917 (3rd Clr. 

Durham v. Uhited States^ 94 U.S. App. D.C. 22d. 214 F.2d 

■WTw^TTTTTTT. i, ii. ih, n, 19 

Durh^ V. Uhited States , _U.S. App. D.C. _. _ 

(Case 1^0. 12816/ decided March 29, ^56;ll, l5, 20 

Poresl V. Hudson Coal Company. 106 Pa. Superior Ct. 307 
(W32), 161A.516, ^.17 

Green v. Uhited States , _^U.S. App. D.C. , , 

, P.55 J (Case No. 12609, SlTpTlJp. p. 6, 
SiH’ded JunTB, .... . 19 

Jevett V. Uhited States , 15 P.2d 955 (9th Clr. 1926) , , . 22 

Kelley v. Uhited States, U.S. Apd. D.C. 

15837n[eclded Jhly 26, 1556^17^5, 20 

Little V. Uhited States , 93 P.2d 401, 4o6 (1937). 23 

People V. Barkas , 255 Ill. 5l6 (1912), 99 N.E. 698, 702. J.7 

Scarborough v. Walton , 36 Ga. App. 428 (1927), I63 
S.E. b3Q ..17 

Screws v. Uhited States , 325 U.S. 91, 107 (1945) ... 12, 20 


Stolth V. United States, 59 App. D.C. l44, 36 P.2d 546 

TI559). 


17 


State V. Blaine , 45 Mont. 482 (1912), 124 P. 516, 517 . . 17 
Stewart v. Uhited States, 76 U.S, App. D.C. 299. 300. 131 

yM 5l, 2511545) . . ..20 

Tatxam v, Uhited States, 86 U.S. App. D.C. 386. 190 P.2d 

^ir’(195T)T'; . . . ..2, 3, 16,20 

^Taylor V. United States . 95 U.S. App. D.C. 373i 222 P.2d 

35B (1955)..7, 11, 13, 14, 15, 19, 20 

Taylor v. United States ,_U.S. App. D.C. _, _ 

F.2A (Case No. 12868, Slip Op, p. 4, n.“B7" 
decided April 30, 1956)t.^5 

The Mandu , 11 P, Supp. 845 , 848 (D.C.E.D.N.Y. I935) . 12, 22 

United States v. Durham , I30 P. Supp. 445 (1955 X . . . . J.5 

Unite d Stat es v, Monroe, l64 P.2d 471 (1947), cert, denied, 

3S3 u.B. «20 (19^58r. "..TT*. '7^ . ^ 


United States v. Happy, 157 P.2d 965 (1946). cert, denied. 

125U.5.'8C)6 (19W)T ..“TT .TTT 

Italted States v. Rlcardl, 174 P.2d 883. 889 (3rd Clr. 

TSWT’ . . .TTT.. . 


20 

21 


11 


















Table of Contents Continued 


Statutes: 

22 D.C. Code § 2801 (1940).2 

24 D.C. Code § 301, as amended, ^9 Stat. 311> cb. 

217.® 

24 D.C. Code 8 301, as amended, 69 Stat. 609, ch. 

673, ■ 1 (1953). 8, 12, 17, 19 

Other Authorities: 

McCormick, "Evidence," p. 17, ch. 2, B 9# 1954 Edition.22 
Miscellaneous: 

S. Rep. Ho. 1170 , 84th Cong., 1st Sess.(1955)# PP* 3# 

13, 17.18 ■ 

H.R. Rep. No. 982, 84th Cong., 1st Sess«(l955); P* 13* • I8 


ill 








♦ < 







i ^ ; 


«f ^ < 


Table of Contents Continued 

Statutes: 

22 D.C. Code § 2001 (1940).2 

24 D.C« Code § 301, as amended, 59 Stat. 311, ch. 

. . ® 

24 D*C. Code B 30I, as amended, 69 Stat. 609, ch. 

673, ■ 1 (1953). 8, 12, 17, 19 

Other Authorities: 

McCormick, "Evidence," p. 17, ch. 2, 9 9, 1954 Edition.22 
Miscellaneous: 

S. Rep. No. 1170 , 84th Cong., Ist Sees.(l955)> PP» 3# 

13, ..16 

H.R. Rep. No. 982, 84th Cong., lot Bess.(1955)> P» 13* • I8 


Hi 






In The 


UNITED STATES COURT OP APPEALS 
FOR THE DISTRICT OP COLUMBIA CIRCUIT 


No. 13,354 


Ernest Tatum^ 

Appellant^ 

V. 
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BRIEP FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a Judgment of conviction for 
carnal knowledge brought under Section 2801 of the D.C. Code (1940). 
Judgment following the conviction was entered March 26 , I956, upon 
a plea of not guilty. On March 27, 1956, defendant was sentenced 
to imprisonment for a period of from 10 to 30 years. A Notice of 
Appeal was filed, £ro on May 10, 1956. 

The United States District Court for the District of 
Columbia granted Appellant leave to appeal in forma pauperis and, 
on May 28, 1956, this Court appointed Thomas J. Dougherty and Jerome H. 
Heckman to represent Appellant in this cause. This Court has 
Jurisdiction under Title 28, Section 1291 of the United States Code. 


STATEMENT OP THE CASE 


This is an appeal from a verdict and judgment entered 
by the United States District Court^or the District of Columbia. 

The case le here for a second time. The procedural and factual 
background of the present controversy Is set forth below. 

Procedural Background 

Ernest Tatum, Appellant, was Indicted on September 6, 

1949 (R. 377), and was arraigned and pleaded not guilty on 
Septmber 9, 19^9 (R. 378), to an indictment, wh^h charged him 
with carnal knowledge of a nine-year-old child. Trial was held 
In the United States District Court for the District of Columbia 
(Judge Holtzoff presiding) and on February 2, 1950; 
returned a verdict of guilty to which it added, "with the death 
penalty" (R. 390-389). An appeal followed and on May 5; 1951; this 
Court (Judge Clark dissenting) reversed and remanded the case for 

2/ 

a new trial (R. 390). This Court reversed for the reason. Int er 
alia, that the trial court had failed to Instruct the jury on an 
essential question of law Involved In the case, !•£., the defense 

y 

of Insanity. 

Subsequent to the remand, a competency hearing was held 
(before Judge Laws) and Appellant was committed to St. Elizabeths 
Hospital (R. 390). On December 23, 1955; another competency 
hearing was held and the Court (Judge Kirkland presiding) found 


T/" The decision of this Court upon the former appeal Is reported 
In 88 U.S. App. D.C. 386, I90 F.2d 612 (1951)* 

2/ The prosecution was brought under 22 D.C. Code 0 2001 (19^0); 

which provides*. ^ ^ ^ 

"Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall 
be Imprisoned for not more than thirty years; 

Provided, That in any case of rape the jury may 
iSOFThelr verdict. If It be guilty, the words 
*wlth the death penalty*, in which case the punish¬ 
ment shall be death by electrocution: Provided 
further. That If the jury falls to agree to the 
punishment the verdict of guilty shall be received 
and the punishment shall be Imprisonment as pro¬ 
vided in this section." 

3/ *ratum V. United States , 00 U.S. App. D.C. 386, I90 F.2d 612 (1951*)• 
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Appellant to be mentally competent to stand trial for the offense 
charged (R. 379). The new trial was set for March 20, 1956. Trial 
was held on March 20, 21, 22 and 26. On the last date, the Jury 
returned a verdict of guilty as charged (R. 280) euid on April 27> 
1956, the trial court entered its Judgment, sentencing the 
Appellant to incarceration for from ten to thirty years (r.281). 

On May 8, 1956, Appellant filed, pro se , his Notice of 
Appeal (R. 382) and the District Court (Curran, J.) granted leave 

y 

to prosecute this appeal in forma pauperis (R. 363)* 

Factual Background 

Evidence presented at the second trial purported to show 
the following sequence of events leading to Appellant's arrest. 

On July 29, 19^9> the Appellant visited a friend at 931 M Street, 
N.W. (Tr. 58, 65). Upon his arrival in the early afternoon 
(Tr. 69-70), on his way up to hie friend's apartment, he stopped 
in the apartment of Complainant's mother (Tr. 67), whom he had 
known for about three years (Tr. 56). The Complainant, Mabel 
Warren, was a nine-year-old child at the time Appellant is alleged 
to have carnal^.y known her- (Tr. 5^-55)* Appellant began to dance 
around the room with one of Complainant's sisters and the Complain¬ 
ant's mother requested him to leave within a few minutes (Tr. 67- 
69). The Appellant complied and proceeded to visit his friend 
(Tr. 68). 

During the latter part of the afternoon, Appellant left 
M. » hi. to ih. 

found the Complainant playing in the yard (Tr. 6O-61). The 


y The authorization to prosecute this appeal in forma pauperis 
was written on the Affidavit In Support of Appllca'blon For leave 
To Proceed Without Prepayment Of Costs by the trial Judge (R. 383)* 
On May 28, 1956, present counsel were appointed to represent 
Appellant. Finding that Appellant heui neglected to effect 
compliance with Rule 33(b) of the Rules of this Court, counsel 
filed various pleadings which resulted in the Issuance of an 
Order, dated June 1, 1956, of the United States District Court 
(Curran, J.) providing for the printing of the record at 
Government expense (R.383) and an Order of this Court, dated 
June 13, 1956, discharging the show cause order dated May 16, 1956. 
^ The record is confused as to the time Tatum arrived and left the 
premises of 931 M Street, N.W. See e.g., Tr. 20, 60, 69-72. 

The opinion of this Court upon the first appeal indicates that 
Tatum arrived at approximately 2:00 P. M. and left at 6:00 P. M. 

-5ee 8a u.^,^Api>T-Di^ ^ a8^r^9e^.2d"at 615^.- 
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Complainant left with the Appellant (Tr. 20), who allegedly took 
her to a secluded spot some ten or twelve blocks away from her 
home and adjacent to railroad tracks (Tr. 21-22, 107-108). The 
Complainant and the Appellant remained at this spot for some time 
during which time Appellant allegedly had intercourse with her 
once (Tr. 24-25). 

At about 2:00 A. M. the following morning, the Appellant 
led the Complainant to the basement apartment of a Miss Bessie 
Coppedge (Tr. 27, l44). Miss Coppedge noticed that the child was 
injured and bleeding (Tr. 14?) and immediately communicated with 
the police (Tr. 150). Before the police arrived, the Appellant 
had left the premises through the bathroom window (Tr. 135-136). 
Several hours later, at about 7:30 in the morning, the Appellant 
telephoned Miss Coppedge to ask if he could borrow some money from 
her (Tr. 136). The two agreed to meet on Florida Avenue later in 
the day ( ibid. ). Miss Coppedge again communicated with the police 
department and the Appellant was apprehended at the time of his 
proposed meeting with Miss Coppedge (Tr. 137). 

Officer Walter 0. Grant, a member of the Metropolitan 
Police Department, examined the Appellant after arresting him on 
July 3O; 1949 (Tr. 96)• Officer Grant testified that, in his 
opinion, the Appellant was sober at the time of his apprehension 
(Tr. 94) but was not acting in a normal manner (Tr. 98). 

A Deputy Coroner of twenty-five years’ experience, Dr. 
Christopher Murphy, also examined the Appellant on July 38, 1949, 
and made various tests upon him, including a blood test (Tr. I09- 
110). Dr. Murphy was not present at the second trial (Tr. IO8-B) 
but his fonner testimony, which was read, indicated that Appellant 
seemed to be in a "daze” (Tr. 112). 

During the course of the trial, a controversy developed 
over the admission of Government Exhibits 1 and 2, the shorts 
and T-shirt, respectively, that the Complainant was wearing when 
she was alleged to have been raped by Appellant (Tr. 217-210). 

- 4 - 


Defense counsel objected to their admission on the basis that 

(l) there was no chain of possession shown^ and (2) It was not 

shown that the clothes were preserved free from change (Tr. 217). 

The trial Judge overruled the objection on the theory that, although 

there was nothing In one custodian's testimony to show that he 

had turned them over to a second custodian, the Complainant had 

Identified them (Tr. 2l6). The exhibits were admitted and an 

1 / 

exception noted ( ibid. )« 

At the trial there was extensive testimony concerning 

Appellant's mental condition and background (See e.g., Tr. 16O-I76, 

182-197, 197-213, 213-216, 224-233, 234-254; Defendant's Exhibit 1, 

Tr. 221), The Government sought to show that Appellant was 

competent at the time of the alleged crime (Tr. 16O-I62, 197-200, 

213-214). In so doing, among other evidence, It relies heavily 

on the testimony of Dr. Amino Perrettl (Tr. I6O-I62), who had 

testified at the first trial (Tr. I63). Dr. Perrettl had examined 

Appellant during August and September of 1949, shortly after his 

arrest (Tr. I61). Dr. Perrettl testified that Appellant was of 

yTn" our view, the admission of these exhibits was not error. 
Nevertheless, we are setting forth the following chronology of 
these exhibits for the Court's consideration: 

Complainant Identified Government Exhibits 1 and 2 as 
the apparel she was wearing on the day In question (Tr. 33-34). 
Complainant's mother made a like Identification (Tr. 62). 

Officer Grant, assigned to the Ninth Precinct (Tr. 68), 
testified that when he first saw the Complainant, which was 
shortly before 1:CX) A. M. of Jhly 30, 1949, she was In the 
Coppedge apartment (Tr. 89), and she was wearing the clothing 
In question (Tr. 90). He further testified that there was 
blood on the crotch of the shorts ( ibid. ). The exhibits were 
turned over to Officer Howe by Officer Greuit on the 30th of 
July (Tr. 108-A). Howe kept them In a locked supply cabinet 
In the Sex Squeul room until August 2, 1949, when he turned 
the exhibits over to Agent Donaldson of the FBI (Tr. lOd, 
lOd-A). Howe testified that they remained unchanged during 
the time that they were under his control (Tr. lOo-A). 
Donaldson's testimony from the first trial was read 
(Tr. II5-I22). Donaldson had testified that the exhibits 
In question had been turned over to him by Howe (Tr. II6). 

He found that they contained human blood of International 
Type-A (Tr. II6), as did Tatum's trousers (Exhibit 4) and 
undershirt (Exhibit 5) (Tr. II8-II9). 

The record Is barren of evidence as to how Government 
Exhibits 1 and 2 came to be In Grant's possession and where 
they were kept during the time of his possession. Moreover, 
Grcmt did not testify that the condition of the exhibits was 
unchanged during his possession. However, It Is believed 
that the Identification of the exhibits was sufficiently 
established In view of all the circumstances. 

- 5- 
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sound mind at the time of his examinations and he expressed the 
opinion that he was of sound mind at the time of the alleged crime 
(Tr. 162). On cross-examination, It was developed that Dr. Perrettl 
had no Independent recollection of his examinations of Appellant 
and that he had to "refreshen his recollection" by reading his 
testimony at the former trial (Tr. I63). Dr. Perrettl had no 
personal recollection of any examination made by him concerning 
Appellant’s mental condition In 1949 and, after having examined 
his testimony at the prior trial, his recollection was stimulated 
only to the effect that he had examined Appellant (Tr. l64). 

Defense counsel moved to strike Dr. Perrettl’s testimony on the 
ground that he could not examine a men that had no recollection 
(Tr. 165). The motion was denied ( ibid. ) Following further 
cross-examination, defense counsel renewed his motion to strike 
on the ground that Dr. Perrettl had expressed an opinion which 
defied cross-examination (Tr. I76). The motion was again denied 
( Ibid * ) The following day, an extensive bench conference was held 
(Tr. 178-181), wherein the trial Judge seemed unsure as to whether 
Dr. Perrettl, after having used the transcript to refresh his 


recollection, had actually done so (Tr. I80). However, the trial 
Judge denied defense counsel’s motion to strike Dr. Perrettl's 
testimony and an exception was noted (Tr. 256). 

There was a great deal of auidltlonal evidence presented 
concerning Appellant’s mental history that had a bearing on the 
central question here (l.e., the correctness of the Judge's charge 

y 

on Insanity). Expert psychiatric testimony was presented, which 

^ When Appellant was nineteen, he suffered a severe head Injury 
while wrestling with his brother (Tr. 240-242). Appellant's head 
struck a cast Iron pot with such force that a large piece was 
knocked from the pot (Tr. 241), As a result. Appellant suffered 
dizzy spells and headaches ( ^Id. ). On May 8, 1943, Appellant 
reported for Induction Into ihe armed forces (Tr. 223). Follow¬ 
ing physical and mental examinations. Appellant was rejected 
on the basis of certain psychiatric or neurological symptoms. 
Specifically, Tatum was found to be In a mental constitutional 
psychopathic state, and to be suffering from emotional Instability 
(Tr. 222-223). In 1946, Appellant was shot under the left ear 
during a violent quarrel (Tr. 225)* As a result. Appellant 
remained In the hospital for nine days, during which time the 
bullet was removed (Tr. 226). During a scuffle In 1947# Appellant 
was hit In the back of the head with a grubbing hoe (Tr. 236- 
238, 2*47). This blow produced a break In the skin and severe 

-bleeding not -only-from-the voun d-but^ else through -the^^^ os e a ndl- 

mouth (Tr. 238-239, 243). 

- 6 - 



Indicated that Appellant was not of very high Intelligence, that 

2 / 

hls history prior to the alleged offense shoved a great many 
evidences of emotional Instability and that, subsequent to hie 
Incarceration, he was suffering from hallucinations and prison 
psychosis (Tr. I83, I85). 

The Appellant took the stand, but he could testify only, 
as he had In the first trial, that he had absolutely no recollection 
of having committed the acts for which he was being tried (Tr. 

2^9)* As a matter of fact, he had no recollection of having 
testified In the first trial (Tr. 263# 266). 

After summation by opposing counsel, the Court Instructed 
the Jury on the possible verdicts which might be returned (Tr. 356- 
357)# pointing out. Inter alia , that the Jury might order the death 
penalty (Tr. 357)* The trial Judge noted Appellant's reliance 
on the defense of Insanity and Instructed the Jury generally 
regarding the applicability of this defense (Tr. 350-356). 

The Court, however, refused to Instruct the Jury to the 
effect that. If Appellant were acquitted by reason of Insanity, he 
would be presumed to be'lnsane and would thereafter be confined In 
a hospital for the Insane as long as the public safety and hls 
welfare required (Tr. 357-358)• Despite the prosecuting attorney's 
notation of the omission, the trial Judge specifically refused to 
add the so-called Taylor case charge to hls Instructions on the 

theory that the language of the Taylor case was merely obiter dicta 

^ - 

(Tr. 357-358). 

Included a substantial number of arrests 
202). In fact, there was expert medical 
testimony that Appellant was a chronic alcoholic (Tr. 166). 
lO /Taylor v. United States , 95 U.S. App. D.C. 373, 222 P.2d 398 
ri9S5); eee also Durham v. United States , 9U U.S. App. D.C. 228, 
214 P.2d 862 (19547T It Is Interesting to note that such an 
Instruction would have been of obvious Interest to the Jury since 
It Inquired of the Judge as to whether confinement for life 
could be ordered by the Jury (Tr. 358). While perhaps It Is 
mere conjecture, It would seem quite possible that the Jury 
was considering acquittal by reason of Insanity but was Inhibited 
by a desire to protect the public from having an Insane man 
with criminal propensities at large. 


Appellant’s history 
for drunkeness (Tr. 


ii/ 

Statutes Involved 

Title 2k, Section 301, District of Columbia Code^ as 
amended by an Act of JVily 2, 19^5> 59 Stat. cb. 2VJ, provides: 

"When any person tried upon an indictment or infor¬ 
mation for an offense or tried in the juvenile court 
of the District of Colunbia for an offense, is acquitted 
on the sole ground that he was insane at the time of its 
CGomission, that fact shall be set forth by the jury 
in their verdict; and whenever a person is Indicted or 
is charged by an information for an offense, or is 
charged in the juvenile court of the District of Columbia 
with an offense, and before trial or after a verdict 
of guilty, it shall appear to the court, from prima 
facie evidence submitted to the court or from the evidence 
adduced at the trial, that the accused is then of 
unsound mind, the court may order the accused committed 
to the Oallinger Municipal Hospital for a period not 
exceeding thirty days, which period may be extended 
by the court for good cause shown, for examination 
and observation by the psychiatric staff of said hospital. 

If, after examination and observation, the said psychi¬ 
atric staff shall report that in their opinion the accused 
is insane, the court may cause a jury to be imp€m6led 
from the jurors then in attendance on the court or, 
if the regular jurors have been discharged, may cause a 
sufficient number of jurors to be drawn to inquire into 
the sanity of the accused, and said inquiry shall be 
conducted in the presence and under the direction of 
the court. If the jury shall find the accused to be 
then insane, or if an accused person shall be acquitted 
by the jury solely on the ground of insanity, the court 
may certify the fact to the Federal Security AObnini- 
strator^ who may order such person to be confined in 
the hospital for the insane, and said person and his 
estate shall be charged with the expense of his support 
in the said hospital. The person whose sanity is in 
question shall be entitled to bis bill of exceptions 
and an appeal as in other cases." 

Title 2k, Section 301, District of Columbia Code, as 
amended by an Act of August 9, 1955> 69 Stat. 609, ch. 673, 8 1, 
provides: 

"(a) Whenever a person is arrested, indicted, 
charged by infonaation, or is charged in the juvenile 
court of the District of Columbia, for or with-an 
offense and, prior to the Imposition of sentence or 
prior to the expiration of any period of probation, it 
shall appear to the court from the court's own observations, 
or from prima facie evidence submitted to the court, 
that the accused is of unsound mind or is mentally 
incompetent so as to be unable to understemd the pro¬ 
ceedings against him or properly to assist in his own 
defense, the court may order the accused committed to the 


jj/ ypr comparative purposes. Section 301 of Title 24 of the Code, 
as it existed both before and after the most recent amendment, 
is reproduced herein. 
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District of Columbia Qaneral Hospital or other mental 
hospital designated by the court, for auch reasonable 
period as the court may determine for examination and 
observation and for care and treatment if such Is 
necessary by the psychiatric staff of said hospital. 

If, after such examination and observation, the super¬ 
intendent of the hospital. In the case of a mental bosplial, 
or the chief psychiatrist of the District of Columbia 
General Hospital, In the case of District of Oolumbla 
General Hospital, shall report that in his opinion the 
accused Is of unsound mind or mentally Incompetent, such 
report shall be sufficient to authorize the court to 
commit by order the accused to a hospital for the 
ment€QJ.y 111 unless the accused or the Government objects, 
in which event, the court, after hearing without a 
jury, shall make a judlcleil determination of the com¬ 
petency of the accused to stand trial. If the court 
shall find the accused to be then of unsound mind or 
mentally Incompetent to stand trial, the court shall 
order the accused confined to a hospital for the 
mentally ill. 

"(b) Whenever an accused person confined to a 
hospital for the mentally 111 Is restored to mental 
competency In the opinion of the superintendent of 
said hospital, the superintendent shall certify such 
fact to the clerk of the court in which the Indictment, 
Information, or charge against the accused is pending 
and such certification shall be sufficient to authorize 
the court to enter an order thereon adjudicating him 
to be competent to stand trial, unless the accused 
or the Government objects. In which event, the court, 
after hearing without a jury, shall make a judicial 
determination of the competency of the accused to 
stand trial. # 

"(c) When any person tried upon an Indictment or 
Information for an offense, or tried In the Juvenile 
court of the District of Columbia for an offense. Is 
acquitted solely on the ground that he was Insane 
at the time of Its commission, that fact shall be set 
forth by the jury In their verdict. 

( 

"(d) If any person tried upon an indictment or 
information for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, Is 
acquitted solely on the ground that he was Insane 
at the time of Its commission, the court shall order 
such person to be confined In a hospital for the men¬ 
tally ill. 

"(e) Where any person has been confined In a hos¬ 
pital for the mentally 111 pursuant to subsection (d) 
of this section, emd the superintendent of such 
hospital certifies (l) that such person has recovered 
his sanity, (2) that. In the opinion of the super¬ 
intendent, such person will not In the reasonable 
future be dangerous to himself or others, and (3) 

In the opinion of the superintendent, the person is 
entitled to his unconditional release from the hos¬ 
pital, and such certificate Is filed with the clerk of 
the court In which the person was tried, and a copy 
thereof served on the United States Attorney or the 
Corporation Counsel of the District of Columbia, 
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whichever office prosecuted the accused, such certi¬ 
ficate shall be sufficient to authorize the court to 
order the unconditional release of the i^erson so con¬ 
fined from further hospitalization at the expiration 
of fifteen days from the time said certificate was 
filed and served as above; but the court in its discretion 
may, or upon objection of the United States or the 
District of Columbia shall, after due notice, hold a 
hearing at which evidence as to the mental condition 
of the person so confined may be submitted, including 
the testlmot]y of one or more psychiatrists from said 
hospital. The court shall weigh the evidence and, 
if the court finds that such person has recovered hie 
sanity and will not in the reasonable future be dangerous 
to himself or others, the court shall order such person 
unconditionally released from further confinement in 
said hospital. If the court does not so find, the court 
shall order such person returned to said hospital. 

Where, in the Judgment of the superintendent of such 
hospital, a person confined under subsection (d) above 
is not in such condition as to warrant his unconditional 
release, but is in a condition to be conditionally 
released under sux)ervision, and such certificate is filed 
and served as above provided, such certificate shall be 
sufficient to authorize the court to order the release 
of such person uxider such conditions as the court shall 
see fit at the expiration of fifteen days from the time 
such certificate is filed and served pursuant to this 
section: Provided , That the provisions as to hearing 
prior to unconditional release shall also apply to 
conditional releases, and, if, after_a hearing and 
weiring the evidence, the court shall find that the 
condition of such person warrants his conditional 
releeise, the court shall order his release under 
such conditions as the court shall see fit, or, if the 
court does not so find, the court shedl order such 
person returned to such hospital. 

*'(f) When an accused person shall be acquitted 
solely on the ground of Insanity and ordered confined 
in a hospital for the mentally ill, such person and 
his estate shall be charged with the expense of hie 
support in such hospital. 

"(g) Nothing herein contained shall preclude a 
person confined under the authority of this section 
from establishing his eligibility for release under 
the provisions of this section by a writ of habeas 
corpus. 

*'(h) The provisions of this section shall supersede 
in the District of Columbia the provisions of any 
Federal statutes or parts thereof inconsistent with 
this section." 
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ST OF POINTS 


I. The Trial Court Erred In Falling To Charge The Jury That If 
The Defendent Wore Acquitted By Reason Of Insanity, He Would 
Be Presumed To Be Insane And Would Be Committed To A Hospital 
For The Inseu^e. 

A. This Court Has Held That Such A Charge Is Essential 
To A Fair And Bnxyartial Trial On Ihe Insanity Defense. 

B. It Is Mandatory That The Jury Be Charged That If The 
Accused Is Acquitted By Reason Of Insanity He May Be 
Confined To A Mental Hospital As Long As The Public 
Safety And His Welfare Require. 

C. The Pertinent Provision Of The Code Requires Mandatory 
Commltnent Upon A Verdict Of Acquitted By Reason Of 
Insanity. 

D. Even If It Could Be Construed That An Objection Was Not 
Preserved To The Erroneous Charge, This Court Should Lay 
Bare The Error For It Affects Appellant’s Substantial Rights. 


II. The Trial Court Committed Prejudicial Error In Admitting Testimony 
Given By A Witness Who Had No Recollection Of The Fhets. 


SUMMARY OF ARGUMENT 
I 


The trial court erred in failing to charge the Jury that if 
the Defendant were acquitted by reason of insanity he would be presumed 
to be insane and would be committed to a hospital for the insane as 
long as the public welfare and his safety required. This Court has 
held in a nuniber of cases that such a charge should be given. Taylor v. 
United States, 95 U.S. App. D.C. 373, 379, 222 P.2d 398 , koU (1955); 
Dur^v. united States. 94 U.S. App. D.C. 220, 242, n. 57 , a4 F.2d 
862 , 876 n. 57 (1954); IXirham v. united States. _u.S. App. D.C. 

-^ _(Case No. 12,8lO, decided March 29 , 1956 ); Kelley 

V. ymed Stetes, _ u.S. App. D.C. _, _F.2d _ (Case No. 

12 , 857 , decided July 26, 1956). The trial Judge refused to give such a 
charge, however, upon the basis that the admonition in the Taylor case 
that such a charge "should" be given was obiter dicta . From the plain 
meaning of the language used by this Court in recent cases, it is 
clear that such a charge is mandatory. Moreover, \diether the 
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admonition In the Taylor case was obiter dicta or not, such a charge 
Is essential to a fair trial where the defense of Insanity la raised, 
esx>eclQlly since, 8ubseq[uent to this Court*8 opinion in the Taylor 
case. Title 2^*, Section 301, of the D.C. Code was amended to include 
a mandatory commitment provision. 

It Is of no consequence here that Defendant’s counsel below 
did not raise the point. It was brought to the court’s attention 
and. In any event, as the omission affects substantial rights, this 
Court should take note of the erroneous omission on its own motion. 
Screws V. united States, 325 U.S. 91> 107 (19^5)* 

II 

Aside from refusing to give the so-called ’'Taylor charge", 
the trial Judge also erred In admitting the testimony of an expert 
witness (who testified to the sanity of the Defendant at the time of 
the crime), despite the fact that this witness had no Independent 
recollection of the facts to which he was testifying. On cross 
examination, this witness admitted that recourse to his previous 
testimony only refreshed his recollection as to %rtiat he sedd before 
and did not stimulate his memory of the actual facts Involved. Under 
these circumstances. It was clear error to admit the testimony and 
to refuse repeated requests that It be stricken. The Mgtndu, 11 F« 
Supp. 845, 848 (D.C. E.D. N.y. 1935). 

AHOUICNT 

I 

THE TRIAL COURT ERRED IN FAILING TO CHARGE THE JURY THAT IF THE 
DEFENDANT WERE AO^UITTED BY REASON OF INSANITY, HE WCULD BE FRE- 
SUFED TO BE INSANE AND WOULD BE COMMITOED TO A HOSPITAL FOR THE 

INSANE. 

This case involves a conviction for carnal knowledge. The 
Defendant was found guilty, as charged (Tr. 359 )> was sentenced 

to from 10 to 30 years. The defense was Insanity (Tr. 350). At the 
trial, and after the trial Judge had given his charge to the Jury 
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(Tr. 3^3-357), counsel for the Government requested a bench 
conference (Tr. 357). Ihe following colloquy took place (Tr. 357- 
35S): 

"MR. MsLAUGHLIN! May we approach the benchT 
(At the Bench.) 

MR. McLAU<fflLINt Your Honor, as I recall, the Taylor case ^?5 U.8. 
App. D.C. 373, 379, 222 P.2d 39®, iJOl* (1955}/ cays that 
you should tell the Jury, and I understand they all tell 
the Jury, If the defendant's verdict Is of unsound mind, 
why, then, he will be committed to 8t. Elizabeth*s until the 
authorities over there- - 

THE COURT: I am perfectly familiar with the Taylor 
case and I want to put it in the record that I will 
do no such thing. In the first place, it is obiter 
dicta; and in the second place, it is not so and I will 
not do it unless the Court of Appeals demands that it 
be done. 

- MR, McLAUCHILIH: Very well, sir. _I.Just_-_-_ _ _ _ . _ 

THE COURT: 1 know. 

(End of Bench conference.)" 

It is submitted that, regardless of the fact that counsel 
for the Defemlant did not Join in the request for the charge, the 
charge should have been given; that failure to do so affected the 
substantial rights of the Defendant, requiring reversal. It is 
further subodtted that whether or not the decisions of this Court, 
discussed infra, which state that such a charge should be given are 
obiter dicta, or whether the statements were necessary for decision, 
this Court should hold, as a matter of law, that the charge should be 
given. It is patent that this Court has already held that, as a 
matter of policy, the charge should be given, it is the position of 
Appellant that this Court has also decided VMt the charge is essential 
to a fair trial. These cases should not be overruled and, therefore, 
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the verdict and Judgment should be reversed. 


A. This Court HAS Held That Such A Charge Is Essential To 
A Phlr Az^ Ixi^>etrtled Tried On The Insanity Defense. 


In Taylor v. United States, 95 U.S. App. D.C. 373> 379; 
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222 p.2d 39 Q; (1955); this Court (judge Prettyman dissenting) 

said: 


"... (We think that when an accused i>erson has 
pleaded insanity, counsel may and the J u dge should 
inform the Jxiry that if he is acq[uiiied"by reason 
of insanity he will be presumed to be Insane 
and may be confined in a 'hospited for the insane' 12 / 
as long as 'the public safety and * * * /ETsT* welfare* 
require. Though this fact has no theoretical 
bearing on the Jury's verdict it may have a practical 
bearing." (Bnqphasls supplied). 

11 / Orencla v. Overholser, 19^7; 82 U.S. 

App. D.C. 2B5, 163 P.2d 763. 

^ D.C. Code I 95 I; i 24-301. Cf. 24 U.S.C.A. 

i 211. 

13/ Bar:^ V. Vjbite, 1933; 62 App. D.C. 69 , 71; 64 
P.2a 707; 7W« Cf. Durham v. United States, 
94 U.S. App. D.C. , , 2l4 P.2<1 B62, 0^6, 

fn. 57 .” 

That the Jury should be charged that one acquitted by 
reason of Insanity will be comsitted to St. Elizabeths first 


appeared in a footnote in the first Durham case. 94 U.S. App. D.C. 
at 242, n. 57, 2l4 p.2d at 876 , n. 57* The Court went on to state 


that even where there had been a specific finding that the accused 
was cocqpetent to stand trial the court would be "well-advised" to 
In/oke the Code provision requiring comnitted to St. Elizabeths. 


Ibid. 


Subsequent to the first Durham decision, this Court has 
again had occasion to consider the Durham case. Durham's second 
appeal arose as follows: At the trial, the Judge had charged the Jury 
that if they found the Defendant not guilty by reason of insanity. 
Defendant would be committed to St. Elizabeth's and that he would be 
released very shortly if the institution adhered to its expressed 
opinion as to his mental condition. M^nte Durham moved the District 
Court to be allowed to appeal without prepayment of costs and to 

i^ior v. Onited States . 95 U.S. App. D.C. 373; 222 p.2d 
398 (1955; (judge Pretiyman dissenting). 
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release him on ball pending appeal. The trial judge denied the 
motion^ holding that the appeal was not taken in good faith. United 
States V. Durham, 130__F. Supp. ^1^5 (1955)• An appeal was taken and 
this Court again reversed and remanded because of fatally defective 

Instructions to the Jury. Durham v. United States , _U.S. App. D.C. 

_, _F.2d _(Case No. 12810, decided I4urch 29, 1956). The Covirt 

stated that the trial Judge should have charged the Jury In accord¬ 
ance with the admonition of the Taylor case (Slip Qp. p. ^). In a 
footnote, the Court went on to state that (Slip Op. p. n. 8): 

'^e Jury should now be advised In accordance with 
Public Law No. 313> 0^th Cong., let Sees. (Aug. 9} 1955)* 

That law, which amends D.C. Code i 2^4-301, was enacted 
after the trial herein and our decision In Taylor . In 
Pertinent part. It provides for mandatory commitment to a 
mental hospital of a person acquitted by reason of 
Insanity, and conditions release on. Inter alia , the 
opinion of the hospital superintendent that ^such person 
will not In the reasonable future be dangerous to 
himself or others.. . .' 69 Stat. 6 IO." 

In a recently decided case, this Court has again repeated 
the admonition of the Taylor case to the effect that counsel may and 
the Judge should Inform the Jury that If the accused Is acquitted by 
reason of Insanity, he will be presumed to be insane and may be 
confined in a hospital for the Insane as long as the public safety 
and his welfare require. Kelley v. United States , U.S. App. D.C. 

_, _F.2d_ (Case No. 12,857# July 26, 1956) (Judge Miller 

dissenting). It Is submitted that such an instruction is mandatory 
and the trial court erred In falling to so charge the Jury. 


B. It Is Mandatory That The jury Be Charged That If The Accused 
Is Acquitted By Reason Of Insanity He May Be Confined To A 
Mental Hospital As Long As The Public Safety And His welfare 

Require. 


12 / 

In Taylor , this Court stated that counsel may and the 
Judge should inform the Jury that If the accused Is acquitted by 
reason of Insanity he will be presumed to be Insane and may be confined 
in a hospital for the Insane as long as the public safety and his 


y/ 5'5'l>rg'.'App.' D.C. 373, 379, 222 r.2d 390, *«)*• (1955). 
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welfare recjulre. It is submitted that although this portion of 
Taylor may not have been necessary to the decision of the case, in 
view of the lemguage used by the^Court in that case ^d the subsequent 
cases (cited supra) such a charge Is mandatory on the trial judge 

iV 

when an accmsed has Introduced "some evidence" of Insanity. 

In Taylor , the Court was careful to distinguish that the 
counsel but that the judge should Inform the jury that If an 

accused Is acquitted by reason of Insanity, he may be committed to 

/ 

a mental Institution. If It had been the Intention of the Court to 
state that the necessity of Informing the jury was discretionary on 
both counsel and court, It Is reasonable to assume that the Court 
would have worded Its opinion so that It read, "... counsel emd 
judge may. ..." This wording woxild have been clearly discretionary 
on both. 

However, the Court did not choose to so word Its decision. 
The writer of the opinion carefully chose the word "may" regarding 
counsel, and just as carefully chose the word "should" regarding the 
court, llie court would not have differentiated, If Its Intention had 
been to make both counsel and the court obliged to Inform the jury of 
the matter Involved In the same degree of obligation. 

In view of the clarity of wording In Taylor and the subse¬ 
quent c€ise8. It Is difficult to understand the tried court's rationale 
in refusing the Taylor case Instruction here. The words "shall" or 
"should" have uniformly been interpreted eis requiring a given course 
of conduct. In this connection, the Court's attention is directed to 
Justice Douglas's opinion In Anderson v. Yungkau, 329 U*S. ^82, ^*85 
(1947), wherein It Is stated: 

"The word 'shall* is ordinarily 'The language of 
conanand*. Escoe v. Zerbst, 295 U.S. 490, 493, 55 
S.Ct. 818, bl5, d20, ii.Ed. 1566. And when the same 
Rule |/]^deral Rules of dvll procedure, rule 25(a), 28 
U.S.C.A. following section 732 ^ uses both 'may' and 

1^/ Tatum V. United States, 88 U.S. App. D.C. 386, I9O F.2d 6l2 
(1951) (judge biark dissenting). 
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* shall* ^ the normal inference Is that each Is used in 
its usual sense - the one act being permissive, the 
other mandatory. See United States ex rel. Siegel v. 

Thooan, I56 U.S. 353. 56o, l5 B.Ct. W. :^5 it..Ed. 

i§/ 

In sum, from the plain meaning of the language used, 
it is clear that the trial Judge “should" have charged the Jury in 

12/ 

accordance with the "admonition" of the Taylor case. Failure 
to do so was highly prejudicial to Appellant and is reversible 
error. 


C. The Pertinent Provision Of The Code Requires Mandatory Commit¬ 
ment Upon A Verdict Of Acquittal IBy Reason Of Insanity. 

Subsequent to this Court*s Opinion in Taylor, the Congress 

i§/ 

considered, and enacted into lav, an amendment to Title 2k, 

Section 301, of the D.C. Code. Subsection (d) of this section, which 

19/ 

is set forth in the margin, now provides for mimdatory commitment 

I5/ See also Brown v. Hecht Co., 78 U.S. App. D.G. 98. 101. 137 

p.2d 6e9r^(i9k^yr^ 7^ ^ ^ 

^ See Scarborough v. Walton. 36 Ga. App. 428 (1927) I63 S.E. 83O; 
where the word "should" Implied a duty or an obligation; 

Fo^si V, Hudson Coal Company , I06 Pa. Superior Ct. 307 (1932) 

Ibl A. 910, where ibe meaning of "should" was held to be 
one of obligation or command or duty in connection with some 
act yet to be carried out; State v. Blaine , 45 Mont. 482 
(1912) 124 P. 516, 517; where the word ’should" was held to 
\>e synonymous with the word "ought" meaning to be bound in 
duty or by moral obligation to be necessary; People v. Barkas 
255 Ill. 516 (1912) 99 N.E. 698, 702; whore tfie word "should"^ 
was held equivalent to the words "ou^t to". 

17/ This requirement was a preview of things to come as Taylor 

was decided prior to enactment of an amendment to the B.d. Code, 
which makes commitment to a mental institution mandatory upon 
an acquittal by reason of insanity. Whether it is so-called 
"Judge-made law" is unimportant. It is nevertheless Just as 
binding on the lower court, GPj,. Steith v . United States , 59 
App. D.C. 144, 36 P.2d 548 (1929)# where this Court declared 
the irresistible impulse test to be the law of the District of 

Columbia; Durham v. United Stetes , 94 U.S. App. D.C.^_, 2l4 

P.2d 862 XT35477 where ■bhls dourt announced its now Tamous 
test of insanity; see also n. 44 (94 U.S. App. D.C. at , 

214 F,2d at 874} of the Durham decision and cases cited ibei>ein. 

Lew 313, 69 8tat.l>65, Ch. 673, 8 1 (1955). 

jg/ (d) If any person tried upon an inaictment or Information for 
an offense, or tried in the Juvenile court of the District of 
Columbia for an offense, is acquitted solely on the ground that 
he was insane at the time of its commission, the court shall 
order such person to be confined in a hospitcU. for the mentally 
lU." 
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In all cases upon an acquittal by reason of insanity* In enacting 
this provision^ Congress was acting upon a recocsaendatlon of the 
Coomlttee On Mental Disorder As A Criminal Defense (appointed 


by the Council on Law Enforcement of the District of Columbia), 
which Indicated that the general public was deeply concerned with 
the disposition of those persons accused of crime who are acquitted 
by reason of Insanity* See 8. Rep* No* 1170, 84th Cong., let Sess. 
(1955)> PP* 3> 13 • The report of the Committee On Mental Disorder 
As A Criminal Defense, which was reprinted In full In both the 
House and Senate Committee Reports on H*R* 6565 (a bill to amend 
§ 24-301), states. In pertinent part, that: 

"No recent cases have come to the attention of 
this Committee where a person acquitted In the District 
of Columbia of a crime on the sole ground of insanity 
has not bean committed to a mental hospital for 
treatment* Nevertheless, the Committee Is of the 
opinion that the public Is entitled to know that. In 
every case where a person has committed a crime as a 
result of a mental disease or defect, such person shall 
be given a period of hospitalization and treatment ^o 
guard against Imminent recurrence of some criminal act 
by that person* 

"The Committee believes that a mandatory commitment 
statute would add much to the public's peace of mind, 
and to the public safety, without Impairing the rights 
of the accused* Where accused has pleaded Insanity 
as a defense to a crime, and the Jury has found that the 
defendant was. In fact. Insane at the time the crime 
was committed. It Is Just and reasonable in the Com¬ 
mittee's opinion that the Insanity, once established, 
should be presumed to continue and that the accused should 
automatically be confined for treatment until It can 
be shewn that he has recovered." 

The report further states, however, that the Mandatory commitment 
provision Is designed also to give maximum protection and treatment 
to such accused persons (See S* Rep* No* 1170, 84th Cong*, 1st 
See*. (1955), P. 17). 

If enactment of this legislation was necessary to allay 

the fears of the general public. It would appeal equally necessary 

to allay the fears of a Jury confronted with a defense of Insemlty, 

by advising them that If they acquit by reason of Insanity, the 

H*R* Rep* No* 692 . 84th Cong*, 1st Sess* (1955)# P* 13l S. Rep. 
No* 1170, 84tb Cong*, let Sess* (19^5)1 P* 13* 



aocuBed will be oomnltted 8o long as the public eitfety and his 
welfare require* A failure to so charge a jury may very well 
cause, a plea_of_lnsanlty to lose much of Its effect, because of 
a fear on the part of the jurymen, that If acquitted on that 
ground, the accused may go free* Ibis fear may result in a 
conviction Incarceration, which would deny the accused the 
Institutionalized treatment required to make him a useful member 
of society* Laboring under a delusion that the accused might be 
set free, the jury may, despite Its belief of the accused’s 
Insanity at the time of the crime, adjudge him guilty as charged* 
It would seem Imperative, therefore, that the jury be apprised that 
If the accused Is acquitted by reason of Insanity, he will be 
committed to St* Elizabeths for treatment as long as the public 
safety ejoA his welfare require* Taylor v* United States > 95 U*8* 
App. D.C. 373, 379, 222 P.2d 398, Uo4 (1955). 


D* Even If It Could Be Constnied That An Objection Was Not Pre¬ 
served To The Erroneous Charge, This Court Should Lay Bare 
The Error For It Affects Ax^pellant’s Substantial Rights* 

As Indicated, the trial judge was made aware of the Taylor 
decision at the time he Instructed the jury (Tr* 357-350)• This 
was done by the attorney for the Oovemment ( ibid* )* Nevertheless, 
the trial judge refused to charge that If the accused were ac¬ 
quitted by reason of Insanity he would be committed to a mental 
Institution, because. In his words, the statement In Taylor was 

obiter dictum (Tr* 350). Whether or not It was necessary to the 

21 / 

decision Is immaterial* Moreover, since the decision In Taylor 
and prior to the decision below, B 24-301 of the D*C* Code has been 
amended to Incorporate the recommendations of the Durham (94 U*S* 
App* D.C* at 242, n* 57, 2l4 P.2d at 876, n* 57) and Taylor (95 


U.S. App. D.C. at 379, 222 F*2d at 4o4) decisions. 


21/ Cf* , Qreen v* lElted States * U.S* App. D.C* , , 

“TTSi T T75ainJo7T55097n5llp Op* p. 6, 195^, ^re^ls 
Court s^ted that "/c^ounsel say this statement Is dlctim ; 
that It Is not and should not be glndlng on a federal court* 
Whether so or not, the statement was a deliberate expression 
of opinion which we think we may not disregard; moreover. It 
Is one with which we agree* * . *” This statement Is equally 
applicable here. 






It l8 of no consequence here that Defendant's counsel 
belov did not raise this point. The fact Is that It vas brought 
to the Court’s attention, albeit by the prosecution and, In any 
event, this Court should take note of the erroneous omission from 
the charge on Its own motion. Screws v. United States. 325 U.S. 

91, 107 (19^5). See also United States v. Rappy . 157 P.2d 964 (1946), 
cert, denied , 329 U.S. 806 (1947); Cave v . United States . 159 P.2d 
464 (1947), cert, denied , 331 U.S, 847 (1947)> rehearing denied . 

332 U.S. 786 (1947); United States v. Monroe . l64 P.2d 471 (1947), 
cert, denied, 333 U.S. 820 (1948); Stewart v. United States . 94 U.S. 

App. D.C. 293, 214 F.2d 079 (1954); Williams v. United States . 79 
U.S. App. D.C. 299, 300, 131 F.2d 21, 22 (1942), and cases cited In 
n, 3 thereof. As stated In Tatum v. United States . 88 U.S, App. 

D.C. 386, 388.389, 190 F.2d 612, 614-615 (1951)J 

"It has always been the custom of this court, however, 

’In cases of serious criminal offenses, to check 
carefully the record for error prejudicial to 
defendant which he did not urge.’ footnote citing 
cases^ This accords with Rule 52(b) of the Federal 
Rules of Criminal Procedure, which provides that 
’Plain errors or defects affecting substantial 
- _ rights may be noticed although they were not brought 

to the attention of the court.’ The basic question 
In any such scrutiny of the record Is whether the 
errors which may be discovered affect ’substantial 
rights.’ Failure on the part of a trial court In a 
criminal case to ’Instruct on all essential questions 
of law Involved In the case, whether requested or not’ 
/Footnote citing case87 would clearly ’affect sub- 
stantlal rights’ within the meaning of Rule 52(b)."22/ 

As the failure to charge the jury In accordance with the admonition 
of the Taylor case end S 24-301 of the Code was an error of law 
(see Durham v. United States , U.S. App. D.C. Case No. 12810, Slip 
Op. p. 4, March 29, 1956, and Kelley v. United States , U.S. App. 

D.C. Case No. 12857, Jbly 26, 1956), which clearly affected "sub¬ 
stantial rights" (see supra ), the trial court committed reversible error, 

25/ df., Contee v. United States . 94 U.S, App. D.C. 297, 215 F,2d 
3^4(1954); see also Taylor v. United States , 95 U.S. App. 

D.C. 373, 379, 222 F.2d 398, 4o4 (l$55), where the court noted 
It was especially appropriate to notice plain errors affecting 
substcmtlal rights. In those Instances where the mental com¬ 
petence of the accused was in question. 
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II. 

THE TRIAL COURT COMMITTED PREJUDICIAL ERROR 
IN ADMITTINO TESTIMONY OIVEW BY A WITNESS WHO 

ttA r\ B1n/v^T ▼ ewnv/N«t mtTTr> ««nma 
anjj nU xvc<vA/ljI.ieA>xxvii Uf xaci riw^xo 

Thore can be no question but that the testimony of Dr. 
Amino Ferrettl at Appellant's second trial was crucial in the 
determination of this case (See Tr. I 6 O-I 76 ). Dr. Perrettl was 
the only expert witness who gave testimony concerning his opinion 
of Appellcmt's ccmpetence at the time of the alleged crime (Tr. I 62 , 
16 ^). Obviously, his opinion (which was that Appellant was of 
sound mind at the time of the crime) would have to be the one most 
heavily relied upon by the Jury in reaching a conclusion as to 
whether or not the defense of Insanity was a valid one. 

In Appellant's view, the admission of Dr. Perrettl's 
testimony (Tr. 16 O-I 76 ), and the later refusal to strike this 
testimony (Tr. 165> 176) upon appropriate request ( ibid. )i deprived 
Appellant of the fair trial to which he was entitled. The record 
makes plain the fact that Dr. Perrettl, In effect, did nothing 

more_than repeat _by rote his testimony from Appellant'_ 8 _ first_ 

trial (Tr. l64, I 66 ). % readily admitted, with admirable 

candidness, (l) that he had absolutely no Independent recollection 
of his examination of Appellant, and (2) that a reading of his 
former testimony did not. In fact, refresh his recollection (Tr. 
162 - 164 , 166 ). Faced with Dr. Perrettl's admission and defense 
counsel's consequent objection to the admission of Dr. Ferrettl's 
testimony, the trial Judge gave every evidence of being in a con¬ 
siderable quandary as to how to proceed. He was obviously unsatis¬ 
fied as to Perrettl's competence to testify and there could be no 
question as to whether Perrettl had a present recollection or not, 
since he readily admitted that he did not. 

23 / Other than Dr. Perrettl, Doctors Marland (Tr. 109-197)> Ejpstein 
(Tr. 197 - 212 ) and Cushard (Tr. 213-216) testified at the trial. 
However, only Dr. Ferrettl ventured an opinion on Appellant's 
competence at the time of the alleged crime. 
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Under these circumstances^ the trial court erred In 
refusing to strike Dr. Perrettl's testimony. While It Is true that 
a trial Judge has considerable discretion In permitting the use 
of memoranda and the like for the purpose of refreshing recollection^ 
the courts have consistently held that the trial Judge must exercise 
control over the use of memoranda or recorded prior testimony by 
first determining whether or not recollection Is actually being 
refreshed, or whether, instead, the memoranda or prior testimony 
Is being used simply to provide the witness with undue suggestion. 
United States v. Rlccardl , 174 P.2d 063, 809 (3rd Clr., 1949); see 
also McCormick on Evidence, Chapter 2, Section 9, 1954 Ed., p. 17. 

The state of the law leaves no doubt that It Is reversible 
error for a trial Judge to permit a witness to testify directly 
from memoranda made by another, and not from his recollection, 
refireshed by the memoranda. Delaney v. United States , 77 P.2d 9l6, 

917 (3rd Clr. 1935 )• In Delaney , a witness testified directly 
from photostatic copies as to certain facts. He had no personal 
recollection of the facts contained in the photostats. On appeal, 
the admission of this testimony was held to be reversible error. 

This view of the Third Circuit was followed by the United States 
District Court for the Eastern District of New York In The Mandu , 

11 P.Supp. 045 , 040 ( 1935 )> the court pointing out that: "A 
witness may refresh his recollection from any documents, but It 
must be his own recollection". 

In an earlier case, Jewett v. United States , I 5 P,2d 955 
( 9 th Clr. 1926 ) the trial court allowed witnesses to testify as to 
data contained In memoranda made by themselves and In their hands 
while they testified. It being clear that the memoranda were not 
used solely to refresh the witnesses' recollection but that. In 
fact, the wltnessesB would have been unable to testify without 
them, the Circuit Court reversed the trial court, saying: 
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"Clearly, we think, these rulings were erroneous. 

It is one thing to awaken a slumbering recollection of 
an event, but quite another to use a memorandun of a 
recollection, fresh when it was correctly recorded,— 
but presently beyond the power of the witness so to 
restore that it will exist apart from the record. In 
the former case it is quite Immaterial by what means 
the memory is quickened; it may be a song, or a face, 
or a newspaper item, or a writing of some character. 

It is sufficient that by seme mental operation, however 
mysterious, the memory is stimulated to recall the 
event, for when so set in motion it functions quite 
independently of the actuaing cause. 

"But that is not the case hero presented. Ihe 
witnesses were xmable to testify without having in 
their hands the copied data to which they could refer 
for facts which they could not remember; they had no 
independent recollection thereof. True, they had a 
general recollection of events to which the data pertained, 
but they had to resort to those notes for dates and 
names and persons, and the quantities and kinds of 
liquor purchased. Uhder pressure, it is true, and in 
reply to leading questions, in some instances they 
answered that they hetd an independent recollection; 
but obviously they answered under a measure of 
misapprehension, for, if they needed to refer to their 
records only to arouse a present recollection, the 
reading of the original records and the making of 
notes therefrom would have fully ser^ved the purpose. 

It would not have been necessary for them to hold in 
their hands the copied notes and refer to them while 
they were giving testimony." 

_The onl^’ difference between these situations aM the 

instant one is that here. Dr. Perrettl reviewed his earlier 
testimony before appearing on the stand and repeated it by memory. 
Admittedly, the review of the former testimony did not in any 
sense refresh his recollection so that he was unable to testify 
on the basis of this recollection but could only testify on the 
basis of the recorded testimony itself. To admit this type of 
evidence, as defense counsel pointed out below (Tr. 176), is to 
leave the defense without ability to effectively cross-examine and 
further, is to put before the Jury very damaging, but wholly in¬ 
competent evidence. This type of error, in and of Itself, is a 
sufficient ground for reversal in view of the importance of Dr. 
Perrettl*B testimony. Cf., Little v. United States, 93 F.2d 401, 





III. 


CONCLUSION 


It l 8 submitted that the trial court erred In falling 
to charge the Jury that If Defendant were acquitted by reason of 
Insanity he would be presumed to be Insane and would be confined 
In a hospital for the Insane as long as the public safety and his 
welfare required. 

Further, It Is submitted that the trial court erred In 
refus Ing to strike the testimony of 6 tn expert witness, who had 
no present recollection and who based his testimony solely on the 
transcript of his testimony at a former trial, and which testimony 
wholly failed to refresh hie recollection. 

WHEBEFORE, Appellant prays that the Judgment of the 
Court below be reversed and the case remanded to the District 
Court with Instructions to vacate the sentence and order a new trial. 

Respectfully submitted, 

(Slghad) Oniomas J. bougherty 

B y _ _ _ 

^omas J. Dougherty 


Of Counsel: 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington 4, D. C. 


(Slished) Jerome H. Heckman 

^Jerome H. Heckman 

Addreebt 600 Muhsey Building 
Washington 4, D. C. 

Telephone: STerXing 3-1000 

Attofbeys foh Ernest Saturn, 

Appellant 

(iBy AppeintAent of this Court) 


^ 24 ~- 


September 10, I 956 



CERTIPIGATE OF SERVICE 


This is to certify that copies of the foregoing were 

mailed this 10th day of September, 1956, to the following: 

Leo A. Rover, Esquire 
United States Attorney 
United States Court House 
Washington, D. C. 

Levis A. Carroll, Esquire 
Assistant United States Attorney 
Uhited States Court House 
Washington, D. C. 


(signed) Thomas J, Dougherty 
By 





BRIEF FOR APPELLEE 


?Sntteti States Court of Appeals 

FOE THE DISTBICT OF COLUMBIA CIRCUIT 

I 

j 

No. 13,354 I 

Eexest Tatum, appell^Int 

.. I 

UNITED States of America, iiPPELLEE 


APPEAL FROM TEE UNITED STATES DT$TRICT COURT FOR 
THE DISTRICT OF COLU^tBIA 


OLIVER GASCH. 

United Statef: Attorney. 

LEWIS CARROLL. 

ARTHUR J. MCLAUGHLIN. 

JOHN D. LANEj 

Assistant United States Attornei/ii, 







No. 13,354 


STATEMENT OP QUESTIONS PRESENTED 

Appellant was at Saint Elizabeths for over two and one- 
half years after a judicial determination of incapacity to 
stand trial because of prison psychosis; during his stay 
there was no sign of psychotic behavior. In the opinion of 
the appellee the questions are: 

(1) Must the instruction suggested in the Taylor case 
(that upon acquittal by reason of insanity a defendant will 
be presumed insane and committed to a hospital until 
public safety and his welfare require release) be given in 
all cr imin al cases involving insanity as a defense? 

(2) Is the oflBcial transcript of a previous trial a proper 
record of past recollection recorded? 

(3) Is the second question reached where there was filed 
in the case and used in part by the trial judge a contempo¬ 
raneous psychiatric report covering the same ground? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was charged with having, on July 29, 1949, 
raped Mabel A. Warren, a child of nine (R. 377). A judg¬ 
ment of conviction, embodying a verdict directing capital 
punishment under the statute (22 D.C. Code §2801), was 
reversed. Tatum v. United States, 88 U.S. App. D.C. 386, 
190 F. 2d 612 (D.C. Cir. 1951). Committed to Saint Eliza¬ 
beths in 1952 on testimony that he was suffering from prison 
psychosis, appellant was subsequently adjudicated compe¬ 
tent to stand trial.^ The second trial resulted in a judg¬ 
ment of conviction on a verdict not requiring the death 
penalty. Appellant was sentenced to serve ten to thirty 
years in prison (R. 381). 


^The chronology is set forth in subsection 2(a) of the counter- 
statement, 

( 1 ) 





The Proof of Rape 

Mabel A. Warren testified that on Jnly 29, 1949, when 
she was nine, she was playing in the yard outside her 
mother’s apartment at 931 M Street NW. (B. 16-18). She 
was wearing shorts and a T-shirt (R. 19). Appellant came 
out of the apartment about six P. M., having arrived about 
noon (R. 19, 20). He took her by the arm and pulled her 
dovm the street toward Ninth (R. 20). They walked a long 
distance to the railroad yards (B. 21). (After her stay at 
the hospital she took the police to the spot, which was a 
wooded lot off Second and Florida Avenue N. E. (R. 107)). 
Appellant had sexual intercourse with her, after which he 
went to sleep nearby (R. 23-26). When he awoke he took 
her to a house about four blocks away (R. 26). 

As detailed and referenced in subsection 2(b) of the 
counterstatement, this was the house of Miss Coppedge on 
Florida Avenue N. E. where appellant resided. Asked by 
her why he had brought a little girl there at quarter of two 
in the morning, he told the witness the complainant was a 
boy. He sought to dissuade Miss Coppedge from telephon¬ 
ing the police when she noticed the child was hemorrhaging, 
telling her to ask the child how she had sustained her injury. 
Appellant took the phone from the witness, but with the 
arrival of Miss Coppedge’s brother the call was completed. 
Appellant fled through the bathroom window. At 7:30 
A. M. that morning, July 30, 1949, appellant telephoned 
Miss Coppedge to bring him money at the railroad yard, 
warning her not to bring the police. She informed the 
police who arrested appellant at the rendezvous. 

As a result of the crime the victim was required to stay 
in the hospital fourteen days (R. 31). Dr. Lester G. John¬ 
son, Jr. testified the child was lacerated from the vagina 
to the rectum and extensive surgical repair was required 
(R. 86, 87). 

Traces of the crime marked appellant as its perpetrator. 
Examined by the coroner the day after, a benzidine test was 
markedly, violently, positive for blood'* on the penis, scro- 
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turn and surrounding area (B. 109, 110). It was slightly 
positive on the hands and fingers (R. 109). The clothing 
of appellant and his victim were examined by a chemist, 
Special Agent Edwin R. Donaldson, of the Federal Bureau 
of Investigation.^ Special Agent Donaldson removed loose 
fibers from the brown trousers, white shirt and undershirt 
of appellant (R. 119). He compared these microscopically 
with the victim’s shorts, which were red cotton (B. 119, 
120). The comparison revealed the fibers on appellant’s 
garments were similar in color and texture to those of which 
the complainant’s shorts were manufactured (R. 120). 
Further, Group A human blood was found on the crotch of 
the victim’s shorts and T-shirt (B. 116,117). Blood of the 
same type was found on appellant’s trousers and shirts 
(B. 118,119). 

2 


Appellant’s Competency to Stand Trial and His Defense of 

Insanity 


(a) 


Competency to Stand Trial 

At his first trial appellant did not affirmatively raise the 
defense of insanity. The Court reversed* on the ground 
that appellant’s mental responsibility for the crime was an 
essential question ** sufficiently raised by the evidence to 


2 The arresting officer, Officer Grant, took from appellant his 
trousers, shirt and imdershirt at No. 9 Precinct on July 30, 1949, the 
day after the crime and turned them over to Officer Howe of the 
Sex Squad (R. 94,95 Gov. Ex’s 4,5, 6, R. 218). Officer Howe turned 
these garments over to Sp)ecial Agent Donaldson, of the Federal 
Bureau of Investigation (R. 108, 109). The child’s clothing was 
turned over to Officer Howe by Officer Grant and was taken by the 
former to the agent (R. 108,109; Gov. Ex’s 1, 2, R 218). 

*An additional ground of reversal was that experienced trial 
counsel, devoting his final argument to the defense that the jury 
should exercise its statutory discretion not to add the death penalty 
to its verdict, conceded appellant’s guilt. Tatum v. United States, 
88 U.S. App. D.C. 386, 392, 190 F.2d 612 (D.C. Cir. 1951). 
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require its submission to the jury.’’: Tatum v. United 
States, 88 U.S. App. D.C. 386, 389,190 612 (D.C. Cir. 

1951). 

It will be recaUed that the date of the crime was July 29, 
1949 (R. 377). Appellant was first tried from January 31 
to February 2, 1950, when the jury returned its verdict of 
guilty with the death penaltyAppellant having testified 
that he did not recall his actions the day of the crime, the 
Government at the first trial in 1950 called two psychia¬ 
trists, Dr. Joseph L. Gilbert and Dr. Amino Perretti, who 
had examined appellant, at the request of the Government, 
a few days after the crime. Transcript of Record, note 4, 
at 196, 208, 227. At the request of the judge at the original 
trial the prosecutor furnished a copy of Dr. Perretti’s re¬ 
port ® which was filed as part of the District Court record. 
Id. at 195,196. 

It thus appears that a few days after the crime, which 


Transcript of Record, pp. 1,45,198,245, Tatum v. United States, 
88 U.S. App. D.C. 386, 190 F.2d 612 (D C. Cir. 1951). 

^ A duplicate original of Dr. Perretti’s letter, dated September 8, 
1949, was filed in District Court February 1, 1950. At the instant 
trial the judge used this letter to refresh Dr. Perretti’s recollection 
(R. 169). The letter reads as follows: “Dear Mr. Fay: In response 
to your request to make a mental examination on one E^est 
Tatum, a 26-year-old colored man now confined in the District 
Jail on a charge of Rape, I respectfully report that I made such an 
examination on two occasions, namely August 19, 1949 and Septem¬ 
ber 4, 1949. 

“As the result of such an examination, I conclude that this man 
is of sound mind, showing no evidence of any frank mental disorder 
or psychosis. 

“This man does not show at the present time any indication of 
dissociation of p)er8onality. There is no such dissociation of per¬ 
sonality upon which such a psychosis can be predicated. There are 
no delusions elicited, such as for example, delusions of persecution, 
delusions of grandeur, neither are there any hallucinations, such as 
visual or auditory hallucinations. There are no psychotic mani¬ 
festations. 

“In conclusion, I wish to state that in my opinion this man is 
sane. He knows the difference between ri^t and wrong. He is 
mentally competent to proceed with his trial and to assist his 
counsel in preparation of his defense,’’ 
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was committed July 29, 1949, appellant was examined by 
Dr. Perretti * on August 9,1949 and again on September 4, 
1949 (E. 161). As a result of these examinations Dr. Per¬ 
retti concluded appellant was of sound mind and was of the 
opinion appellant was of sound mind on the date of the 
crime (E. 162). As indicated above. Dr. Perretti had, 
shortly after appellant’s apprehension, been also of the 
opinion that appellant was competent to stand trial. See 
note 5 and text. 

There being no aflSrmative defense of insanity at the 
original trial, the interval between the date of the crime, 
July 29, 1949, and the original judgment of conviction, 
February 10, 1950,^ was marked only by the examination 
of the two psychiatrists at the request of the Government. 

In February, 1952, the appellant moved for a judicial 
determination of his competency to comprehend vj^^he pro¬ 
ceedings against him (under 18 XJ.S.C. §4244). At the 
hearing, as appellant brought out in the instant case. Dr. 
Perretti testified that appellant was suffering from “prison 
psychosis” (E. 174). As a result, on April 23, 1952 the 
District Court found appellant presently insane and or¬ 
dered his committment until mentally capable to stand trial 
(E. 219). 

A few months later, in September, 1952, appellant, having 
been certified of sound mind by the Superintendent of Saint 
Elizabeths, was returned to the D.C. Jail. Shortly there¬ 
after, at appellant’s request. Dr. Albert E. Marland, a 
psychiatrist, was appointed to examine appellant as to his 
competency to stand trial (E. 182, 183). Eecapitulating 
this incident in the course of the instant trial. Dr. Marland 
testified for the defense that he saw appellant at the jail 
"three times and concluded appellant “had a prison psy¬ 
chosis” (E. 183). There was a second hearing to determine 
appellant’s mental capacity to stand trial, as a result of 

® Dr, Gilbert had also examined appellant on the sixth, thirteenth 
and nineteenth of August, 1949. Transcript of Record, swpra note 
4, at 209. At the instant trial Dr. Gilbert was unavailable as a 
witness because of illness (R. 159). 

^ Transcript of Record, erfpra note 4, at 267. 
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which he was again ordered committed on December 8,1952 
(E. 220). 

Appellant’s actual admission to Saint Elizabeths under 
the second and last order of commitment was on April 14, 
1953 (R. 198). On November 29, 1955 appellant was again 
certified by the Superintendent as restored to sanity. 
Another hearing to determine competency to stand trial 
was held December 23, 1955 (R. 360). At the hearing Doc¬ 
tors William G. Cushard and Leon Joseph Epstein, of the 
staff of Saint Elizabeths, testified (R. 361, 370). As a re¬ 
sult on that date the District Court found appellant men¬ 
tally competent and able to assist in his own defense at the 
instant trial (R. 379). 

Thus it appears from the record that at this stage appel¬ 
lant had been first examined a few days after the crime in 
the Summer of 1949 by Doctor Perretti (and by Dr. Gil¬ 
bert who was unavailable at the instant trial). Dr. Perretti 
was of the opinion not only that appellant was competent 
at the time of the crime but also competent to stand triaL 
In 1952, for a period of a few months, appellant was com¬ 
mitted to Saint Elizabeths as a result of Dr. Perretti’s 
testimony in the Spring of 1952 that appellant was suffer¬ 
ing from prison psychosis. Upon his return to the jail very 
shortly thereafter upon certification of the Superintendent 
of Saint Elizabeths, appellant was a second time that same 
year committed as a result of the testimony of Dr. Marland 
that appellant was again suffering from prison psychosis. 
There then ensued a longer period of commitment to Saint 
Elizabeths—April, 1953 to December, 1955. In the latter 
month, at the final hearing to determine competency to 
stand trial, members of the staff at Saint Elizabeths testi¬ 
fied that appellant had been competent at all times during 
his stays at the Hospital (R. 364, 365, 371; cf. R. 199). 

(b) 

Appellant’s Defense of Insanity 

At his second trial appellant defended on the ground of 
insanity at the time of the offense (R. 12). The psychia¬ 
trists called by both sides on this issue were the witnesses 


7 


described in subsection (a) above, and their testimony at 
the second trial was based on examinations made in con¬ 
nection either with the first trial (Dr. Perretti) or appel¬ 
lant’s two subsequent commitments to Saint Elizabeths. 
The Government called Drs. Perretti, Epstein and Cushard 
(R, 160, 197, 213). The defense called Dr. Marland (R. 
182). It will be recalled that Dr, Perretti was the only 
psychiatrist who had examined appellant shortly after the 
crime. Of all the psychiatrists. Doctors Epstein and 
Cushard had by far the greatest opportunity to observe 
appellant, as they had cared for him constantly over several 
years. 

Dr. Perretti testified that he examined the appellant on 
August 19 and September 4, 1949 at the D.C. Jail, conclud¬ 
ing that at the time of the examination appellant was of 
sound mind and expressing his opinion that appellant was 
of sound mind on the date of the crime, July 29, 1949 (R. 
162). 

Dr. Epstein testified that appellant’s first stay at Saint 
Elizabeths was from May 1, 1952 to September 29, 1952* 
(R. 199) and that appellant was under his observation dur¬ 
ing his second stay “From April 14, 1953 until December 
2, 1955” (R. 198). During these years the doctor saw ap¬ 
pellant at least once a week and frequently more. He 
stated “during the whole period ... I was treating him 
he showed no evidence of what I would consider to be psy¬ 
chotic behavior” (R. 199). 

The witness was extensively cross-examined as to the 
reason appellant was kept two and a half years at the 
hospital even though he was not mentally incompetent (R. 
204). The doctor stated that during this period the staff 
“contemplated returning Mr. Tatum for trial on a number 
of occasions . . .” (R. 205). When the subject was men¬ 
tioned the appellant “would evidence a great deal of 
anxiety and fearfulness and describe hallucinations very 
vaguely and most unlike any hallucinations one usually 
hears” (R. 205, 206). The doctor had many discussions 


® At the hearing to determine competency to stand trial the previ¬ 
ous December (1955) Dr. Epstein testified he had “known” appel¬ 
lant since “approximately August of 1952” (R. 371). 
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with the appellant but these symptoms were only brought 
up on the few occasions when the subject of appellant’s 
return for trial was broached (R. 211). The staff felt that 
if appellant were returned to jail he would again complain 
of these symptoms and be returned to the hospital, in the 
course of which much “valuable time . . . and hospital 
space” would be lost (R. 211, 206). As a matter of prac¬ 
tical policy, therefore, it was determined to keep appellant 
until he could face the prospect of trial with more equa¬ 
nimity (R. 206). 

Dr. Epstein did not testify that failure to return appel¬ 
lant to the jail was due to any doubt as to his competency. 
The prospect of remand for trial was a situation involving 
“real stress” on any person and in appellant’s particular 
case this reaction was “mixed up with some instability and 
perhaps some element of malingering” (R. 206). Refer¬ 
ring to his discussions with appellant as to standing trial. 
Dr. Epstein stated “In my experience with him during 
these two and a half years at the hospital, those were the 
only times the symptoms were discussed” (R. 212). 

Dr. Cushard liad been in charge of the particular hospital 
service in which appellant was located since October 1,1953. 
The doctor had many personal interviews with appellant 
and had “examined him mentally on many, many occa¬ 
sions” (R. 214, 215). Dr. Cushard testified “In my opin¬ 
ion, he did not suffer from a psychosis during the time that 
he was under my care” (R. 214). 

In support of the defense of insanity the appellant 
offered the following: (1) a history of head injuries,* con- 

*Dr. Marland, a psychiatrist who testified for the defense, was 
not asked to evaluate the data concerning head injuries (R. 182). 
The doctor, since his examination of appellant in 1952, lost his notes 
and consequently did not remember many details of appellant’s 
background (R. 185, 186, 194, 196). Dr. Epstein testified that 
Saint Elizabeths obtained a full history of appellant relating to 
eveots prior to his admission and kept a complete history reflecting 
his stay at the institution (R. 202). Cross-examined as to the 
significance of appellant’s head injuries, he testified appellant’s 
“total history is not one which is suggestive of an organic disorder” 
(R. 207). 
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sisting of testimony of his father that appellant, while 
visiting his home in 1942, was hit in the back of the head 
with a hoe, causing bleeding at the mouth and nose (R. 
236-238) and his sister’s testimony that her husband had 
shot appellant, around 1946, under the left ear (E. 224, 
225); (2) records of appellant’s induction in 1943, indi¬ 
cating that, after the examining physician found him 
“normal” in 1942, appellant was rejected for service in the 
armed forces because of “constitutional psychopathic state, 
emotional instability” “ (R. 223); (3) the two adjudica¬ 
tions in 1952, (described in subsection 2(a) of the counter¬ 
statement), by virtue of which appellant was committed to 
Saint Elizabeths as mentally incompetent to assist in his 
own defense (R. 219-220). 

In addition to the foregoing three lines of proof, appel¬ 
lant relied on, besides Dr. Marland (R. 182), the testimony 
of lay witnesses for the Government who had described 
appellant’s condition shortly before and after the crime. 

The victim’s mother, Mrs. Thelma 0. Warren, testified 
that she lived on a second floor apartment at 931 M Street 
N.W. and appellant visited persons on the third floor (R. 
56, 59). In the afternoon of July 29, 1949 appellant, ac¬ 
cording to Mrs. Warren, “came in my room and he was 
dancing around with my little girl named Mary Ann and I 
asked him out” (R. 59, 68). The complainant was then 
playing outside (R. 59). Appellant later left (R. 60-61). 

A precinct oflScer, Officer Walter G. Grant, arrested ap¬ 
pellant at 8:30 A.M., July 30, 1949, the morning after the 
crime (R. 93, 94). Appellant was in the custody of the 
arresting officer for forty-five minutes, at the end of which 
time he was turned over at police headquarters to Officer 
Karl Howe, of the Sex Squad (R. 97). At 9:30 Officer Howe 
questioned him (R. 102). At one P.M. Dr. Christopher 
Murphy, Deputy Coroner, examined appellant to determine 
whether his body bore physical traces of the crime (R. 109). 


^®Def. Ex. 1, R. 221. 

The Government elicited that appellant, despite arrests for 
drunkenness, had consistently been able to support himself aS a 
janitor, laborer and truck driver (R. 229, 279). 
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Dr. Mttrphy testified appellant would not answer ques¬ 
tions about the blood found on his body but did obey simple 
commands. The doctor stated “The man appeared to me 
to be in more or less of a trance’’ (R. 112). Officer Howe 
testified that appellant had answered earlier that morning 
biographical questions but professed no knowledge of the 
reason for his arrest (R. 103, 104). Officer Grant testified 
that when he arrested the appellant he appeared sober and 
there seemed nothing unusual in his behavior; appellant 
told the officer at that time he could not remember where he 
had been the previous night (R. 94, 99). Later that day, 
the officer testified, appellant “didn’t act normal, in my 
estimation” (R. 98-101). At the morgue “He just stared 
into space ... he wouldn’t answer any of the doctor’s 
questions” (R. 98). 

There was other lay testimony indicating that after the 
crime appellant remembered what he had done and was 
conscious of his guilt. At the time of the crime, July 29, 
1949, appellant was living at the home of Miss Jessie May 
Coppedge at 607 Florida Avenue N. E. (R. 130, 131, 267). 
According to Miss Coppedge,^- at 1:45 A. M., July 30, 1949, 
appellant brought the complainant, Mabel A. Warren, to 
his room (R. 132). The child was only nine and dressed in 
shorts and a T-shirt (R. 17,19). Asked why he had brought 
a little girl there at that hour, he told the witness the vic¬ 
tim was a boy (R. 133). Noticing the child was hemorrhag¬ 
ing, the witness immediately started to telephone the police 
(R. 28, 134, 135). Appellant attempted to dissuade her, 
asking Miss Coppedge to ask the complainant how it hap¬ 
pened (R. 135). He grabbed the telephone from her and 
was prevented from further interference by the arrival of 
Mrs. Coppedge’s brother (R. 30,148, 149). Appellant then 
left the premises through the bathroom window (R. 135). 

At 7:3G that morning appellant telephoned Miss Coppedge 
and asked her to bring him some money at the railroad yard. 
She berated him and he asked her “not to bring the police” 

As it appeared this witness had died after the first trial, por¬ 
tions of her original testimony were made part of the record of the 
second trial (R. 126, 130). 


(E. 136, 137). Miss Coppedge informed the police and 
shortly after Officer Grant came to her home (R. 137, 93). 
The officer accompanied the witness to First and Florida 
Avenue N. E., where Miss Coppedge met appellant on a 
nearby railroad trestle (R. 93,137). Appellant left and re¬ 
turned shortly to First and New York Avenue in a taxi, at 
which point he was arrested (R. 137, 93). 

In his defense appellant emphasized that from the begin¬ 
ning, in 1949, he persistently claimed to have no memory 
of his actions at the time of the crime (R. 11). Dr. Marland 
testified for the defense that at the time of his three exam¬ 
inations near the end of 1952 (R. 183), appellant was suffer¬ 
ing from “prison psychosis, which is a psychosis that de¬ 
velops in the prison due to incarceration’’ (R. 184). The 
doctor could not express an opinion as to appellant’s mental 
condition at the time of the crime, three years before 
(R. 190). 

In addition. Dr. Marland stated “We were able to get 
nothing from him concerning the alleged crime, he appar¬ 
ently had a loss of memory, or an amnesia which we con¬ 
sidered actual” (R. 184). The doctor could not give 
an opinion as to how long this condition had existed and 
stated that he was “always suspicious of amnesia relating 
to crimes of lust” and violence (R. 186,187). His diagnosis 
in 1952 “was in no sense based on amnesia” (R. 187). 
Asked whether the symptom indicated a psychosis, he an¬ 
swered “Not at all, not necessarily.” (R. 187). 

The doctor described the loss of memory as a “block 
type of thing around the crime itself and the events im¬ 
mediately following it, perhaps the events immediately pre¬ 
ceding it” (R. 186). However, appellant, testifying as to 
his claimed loss of memory at the second trial, far exceeded 
the limits of the doctor’s theoretical boundary and, more 
significantly, professed much less memory at the second 
trial as to facts which, in their setting, would not in them¬ 
selves be easily forgotten. 

Taking the stand at the instant trial, appellant claimed 
not to remember having visited the home of the com¬ 
plainant on the day of the crime (R. 263). Confronted with 
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his admission at the first trial in 1950 that he had gone to 
the complainant’s apartment house on the day of the crime, 
appellant stated he remembered being in court before, but 
did not ‘‘recall testifying in court” (R. 267). After having 
read his previous testimony as to his activities on the day of 
the crime, appellant still professed not to recollect (R. 269). 

The transcript of appellant’s previous testimony at the 
trial in 1950 was thereupon received in evidence (R. 277 
et seq.). In 1950 appellant had testified, among other de¬ 
tails, that on the morning of the crime he had returned to 
his address on Florida Avenue at ten A. M., as his work 
had been interrupted by a cement workers’ strike (R. 278- 
279). He later visited a friend on Seventh Street N. W. (R. 
281). Appellant and his friend’s sister went to the apart¬ 
ment house of the complainant at 931 M Street N. W., 
arriving between one and two P. M. (R. 281, 282, 293). Ap¬ 
pellant visited an apartment on the third floor, where he 
had three or four drinks of whiskey and a “couple of beers”, 
presumably his first drinks of the day (R. 281, 286, 306). 
After drinking a short time he felt queer, walked down- 
stall's and outside, and remembered nothing more until he 
was in jail (R. 287, 289). 

STATUTE INVOLVED 

31 Stat. 1322 (1901), as amended, 22 D.C. Code ^ 2801 
(1951): 

Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im¬ 
prisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death pen¬ 
alty,” in which case the punishment shall be death by 
electrocution: Provided further. That if the jury fail 
to agree as to the punishment the verdict of guilty shall 
be received and the punishment shall be imprisonment 
as provided in this section. 
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SUMMARY OP AROUMSNT 

I 

The trial court correctly held that whether the instruc¬ 
tion discussed in the Taylor case (that upon acquittal by 
reason of insanity a defendant will be presumed insane and 
committed to a hospital until public safety and his welfare 
require release) should be given in a particular case rests in 
the discretion of the trial judge. 

n 

It is not contested that where there is available to both 
sides a record of a witness’ past recollection which meets 
the tests of admissibility, the witness may read from it. 
There is authority that the previously recorded testimony 
of a witness at a former trial may be used to fill in gaps 
in his memory at a subsequent trial. Assuming error, 
purely for argument, there was no prejudice as there was 
independently in existence an unexceptionable record of 
past recollection, a contemporaneous report of mental ex¬ 
aminations on file in the instant case over six years. 

ARGUMENT 

I 

Failure to Knstruet that AppdUant Would Be Committed to Saint 

Elizabetha H Found Not Guilty by Reason of Insanity Was 

Not Error 

It is not questioned that the jury were adequately in¬ 
structed in terms of the Durham rules and that the lan¬ 
guage of the court in no way disparaged appellant’s defense 
of insanity. His argument (Br. 12) is that there was preju¬ 
dicial error ‘‘in failing to charge the jury” in accordance 
with the Taylor case, that “if the defendant were ac- 

Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 
(DC Cir. 1954). 

1^ Taylor v. United States, 95 U.S. App. D.C. 373, 379, 222 F.2d 
398 (D.C. Cir. 1955): “The appellant says that the judge told the 
jury, in effect, that if the app)ellant was acquitted he would go free. 


quitted by reason of insanity he would be presumed to be 
insane and would be committed to a hospital for the insane”. 

It is concluded by appellant that when mental competency 
is questioned in a criminal trial the instruction is one of 
such general application that it must be submitted regard¬ 
less of a request and regardless of the state of a particular 
record, as it is “essential to a fair and impartial trial” 
(Br. 14, 16, 20). 

It is specifically urged: (1) that the portion of the Taylor 
case relied on is not more obiter dictum, that the common 
meaning of the terms employed is mandatory and not per¬ 
missive, and that decisions before and after the Taylor case 
require that such an instruction should be given (Br. 14, 
16, 17); (2) the history of legislation enacted after the 
Taylor case indicates a need “to allay the fears of a jury 
. . . Laboring under the delusion that the accused might be 
set free ...” (Br. 18, 19). These contentions will be ex¬ 
amined after reference is first made to the trial judge’s 
ruling and the record which supported it. 

(a) 

Failure to Charge Was Proper. 

After the charge the court asked the parties if there w^as 
anything they wished to add (R. 357). At the bench the 
prosecutor reminded the court of the instruction discussed 
in the Taylor opinion, the judge thereupon stating that 
the remarks concerned were obiter (R. 358). 

The defense remained silent at the bench and did not 
raise the point by motion for new trial (R. 358, 384). Ad¬ 
verting to the latter circumstance, in a memorandmn after 
conviction the deciding judge expanded his views (R. 384- 

We think he did not convey that erroneous idea. But we think that 
when an accused person has pleaded insanity, counsel may and the 
court should inform the jury that if he is acquitted by reason of 
insanity he will be presumed to be insane and may be confined in a 
‘hospital for the insane’ as long as ‘the public safety and * * * (his) 
welfare’ require. Though this fact has no theoretical bearing on the 
jury’s verdict it may have a practical bearing.” 


385). The court held, referring to specific language in the 
opinion, that the Taylor case was decided on other grounds. 
It was concluded that the “discussion of the instruction ... 
was therefore ‘obiter dicta’.” (Appellant concedes “this 
portion of Taylor may not have been necessary to the deci¬ 
sion of the case” (Br. 16).) 

The trial court then construed the language concerned as 
permissive, not mandatory, concluding that the opinion 
does not require that the instruction “must” be given (E. 
384). The court ended its memorandum with a reference 
to the testimony of staff members of Saint Elizabeths to 
the effect that during two years observation “no evidence 
of mental disease” was found (R. 384). 

The Taylor case recommends that the jury be informed 
of two things. One is that a defendant will be committed 
to a mental hospital as long as his “welfare” requires. To 
interpret the Taylor instruction as necessary in a case in¬ 
volving prison psychosis, described herein as a disease con¬ 
ditioned upon incarceration, would be to require the sub¬ 
mission of a paradox whose totality is only somewhat re¬ 
lieved by slim and disputed evidence of mental defective¬ 
ness. 

In this connection the silence of the defense at the time 
of the, charge is not without significance. Even if it is 
assumed purely for argument that a defendant would be 
entitled to it upon request, the instruction is of such a na¬ 
ture that the mere giving of it might give rise to extraneous 
speculation which, on this record, would not necessarily 
benefit the accused. 

E.g., notes 9-11 and text, suyra. 

Fed. R. Crim. P. 30; Villaroman v. United States, 87 U.S. App. 
D.C. 240, 184 F.2d 261 (D.C. Cir. 1950). 

C/. Kahn v. United States, 20 F.2d 782 (6th Cir. 1927) (al¬ 
though a defendant’s failure to take the stand must not be con¬ 
sidered against him, it is better practice not to give the instruction 
in the absence of a request). 
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(b) 


The Taylor Instruction is not Mandatory. 

There is no substance in appellant’s contention that the 
sense of the word “should”, used in the Taylor case, is 
mandatory in the light of the plain meaning of the term. 
He cites (Br. 17, n. 16) State v. Blaine, 45 Mont. 482, 124 
Pac. 516 (1912). However the court there stated that ac¬ 
cording to the dictionary “should” is a weaker term than 
“ought”. “ ‘Both words imply obligation but ‘should’ is 
the weaker. ‘Should’ may imply merely an obligation of 
propriety, expediency, etc.; ‘ought’ denotes an obliga¬ 
tion.’ 

That the Court does not remove discretion from the trial 
court in terms connoting fitness, propriety and expediency 
is indicated by the canons it has outlined as governing con¬ 
struction of its opinions dealing with trial procedure. In 
the more important field of devising appropriate rules to 
govern problems of judicial proof the Court has outlined the 
choices before it. These are: (1) In appropriate cases the 
court has determined “that an accused is entitled as of right 
to an instructipn.” (2) “In other cases we have not pre¬ 
scribed rigid rules but have advised and cautioned the trial 
courts.” Exercise of the Court’s power ranges from “a 
peremptory requirement” to a “mere precautionary ad¬ 
monition”. Kelly V. United States, 90 U.S. App. D.C. 125, 
127,128', 194 F.2d 150 (D.C. Cir. 1952). 

** According to the dictionary “should” is a “weaker” synonym 
of “ought”. The “sense conveyed by should” is “weaker” than that 
expressed by “ought”. *'Ought and should express obligation, 
OUGHT commonly suggesting duty or moral constraint, SHOULD, 
the obligation of fitness, propriety, expediency, and the like.” AVeb- 
stbb’s New International Dictionary 1528 (G. & C. Merriam 
Co. 1931). 

Even where it is held the better practice to give a precautionary 
instruction without request, a subsequent omission is not necessarily 
reversible error. Compare Jackson v. United States, 91 U.S. App. 
D.C. 60, 198 F.2d 497 (D.C. Cir. 1952), cert, denied, 344 U.S. 858 
(1952) vrith Obery v. United States, 95 IJ.S. App. D.C. 28, 217 F.2d 
860 (1954). 


In support of his argument appellant refers to the 
Smith ^ and Durham cases. From them appellant can de¬ 
rive no comfort, for in recognizing new and essential rules 
dealing with insanity the Court made clear their mandatory 
natui:e. And the former case, announcing the doctrine of 
irresistible impulse, pointed out another applicable con¬ 
sideration- The instruction was only to be necessary where 
a particular insanity case required it. As indicated above 
there was nothing in the instant case prompting the Taylor 
instruction. 

Appellant's historical argument is also insubstantiaL He 
argues (Br. 14) “That the jury should be charged that one 
acquitted by reason of insanity will be committed to Saint 
Elizabeths first appeared in a footnote in the first Durham 
case’’, citing Durham y. United States, supra at 242, n. 57. 
In the Durham case nothing at all was said about the 
propriety or necessity of instructing the jury on this sub¬ 
ject. Durham was a criminal whose recidivism included 
recurring commitments to mental hospitals. The Court 
preliminarily noted, at some length, that his trial before 
the court was conducted in an “atmosphere” of expressed 
futility as to the practicality of again committing him to 
a hospital. Id. at 232. This circumstance, and the an¬ 
nounced broadening of the range of the jury’s inquiry, 
evoked a reference by the Court to the concomitant need 
of protecting the public. In the Durham case the trial court 
was therefore admonished to use its then discretionary 
power to order commitment upon a verdict of not guilty 
by reason of insanity. 

Similarly, in the first Tatum case the public interest 
was discussed in the light of the broadened procedural right 
of a defendant to benefit from the issue of insanity without 
raising it by way of affirmative defense. Tatum v. United 
States, 88 U.S. App. D.C. 386, 392, 393, 190 F.2d 612 (D.C. 
Cir. 1951). 

Appellant also relies on the second Durham case. D.C. 

20 Smith V. United States, 59 App. D.C. 144, 36 F.2d 548 (D.C. 
Cir. 1929). 






Cir. No. 12810, March 29, 1956. The jury in that case were 
instructed prior to the handing down of the Taylor opinion. 
It has no bearing as reversal there was for remarks of the 
trial judge to the jury found to disparage the defense of 
insanity by suggesting to the triers of the fact the circum¬ 
stance that the defendant would probably be released 
shortly if found not guilty by reason of insanity. 

Appellant further cites the Kelley case, in which the 
jury were not instructed as suggested in Taylor although 
by then the latter opinion had been published. It is clear 
from the opinion that reversal was required by an entirely 
unrelated point. The Court, holding that the instructions 
were proper under the Durham principles, contented itself 
with calling “attention to the admonition contained in 
Taylor v. United States”. Slip Opinion, p. 9. See note 19, 
supra. 

(c) 


There is no General Policy Requiring the Instruction 

It may be derived from the foregoing that the Taylor 
instruction is not in language nor intent mandatory. Its 
history has been derived by appellant solely from cases 
commenting upon the involvement of public interest where 
rights of defendants claiming insanity have been broad¬ 
ened. As the instant case illustrates, this is a controversial 
subject not related to the ascertainment of fact and promot¬ 
ing speculation not necessarily beneficial to a defendant. 

Yet appellant urges (Br. 18) the Taylor instruction is 
necessary to “allay the fears of a jury confronted with a 
defense of insanityIt is submitted that this is merely 
an argument ad terrorem illustrating, in its extravagance, 
the wisdom of the policy disapproving the invitation of 
compromise verdicts by introducing considerations foreign 
to the affirmative duty of finding facts. Lovely v. United 
States, 169 F.2d 386 (4th Cir. 1951). 

The jury has the power to determine facts but no discre- 


Kelley v. United States, D.C. Cir. No. 12857, July 26,1956. 
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tion in its choice of verdicts in a criminal case, regardless 
of the nature of the defense. The only seeming exception, 
not applicable here, is that of rape, where the jury par¬ 
ticipates to a limited extent in the judicial function in that 
it has conferred upon it discretion to qualify its verdict 
as to punishment. Even in aid of its power of qualifying 
its verdict as to punishment of rape a jury may only on 
their request be informed of statutory determinants of the 
custody of a defendant. Mallory v. United States, D.C. 
Cir. No. 12915, June 28,1956. 

Appellant points out that since the Taylor case the trial 
court has been deprived of discretion and must commit 
upon a verdict of not guilty by reason of insanity. This 
does not affect the propriety of commenting upon this for¬ 
eign subject. If there is now greater protection for the 
public, it merely shifts temporarily the area of possible 
speculation from statutory needs to the efficiency of institu¬ 
tions in operation. The primary function of a hospital is 
curative not custodial and in the process of changing em¬ 
phasis controversial incidents may, in the nature of things, 
arise. The example chosen by appellant but illustrates the 
unwisdom of the instruction, especially if considered to be 
mandatory. 

The knowledge that a defendant found not guilty by 
reason of insanity “may be confinedit is said in Taylor, 
“has no theoretical bearing on the jury^s verdict^’ but “may 
have a practical bearing.’^ Id. at 379. If it was proposed 
to set general limits on the propriety of instructions, it 
could fairly be said the bounds would consist of proposi¬ 
tions having a “theoretical’^ and “practical bearing”, both 
being required to be present. Propositions having only a 
“practical” bearing are usually to be shunned, because 
tending to promote compromise and productive of im¬ 
proper influence. This is at once a reason why such a rule 
did not evolve in District Court. The only safe assumption 
is that a jury will do its statutory duty, uninfluenced by 
outside considerations. 
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n 

Dr. PerrettTs Testimony Was Admissible 

Appellant’s second argument is that the trial court erred 
in ad^tting the testimony of Dr. Perretti because he “had 
no recollection of the facts” (Br. 21). 

It will be recalled from the counterstatement that appel¬ 
lant had been mentally examined by Dr. Perretti a few days 
after the crime, committed on July 29,1949. Dr. Perretti’s 
examinations, conducted on August 19 and September 4, 
were embodied in a report to the United States Attorney. 
Ever since the first trial, in early 1950, the report, although 
not in evidence, has been, at the direction of the trial judge, 
on file as part of the oflScial record (note 5, supra). The 
report, dated September 8,1949, was contemporaneous with 
the actual examinations, the last of which had been con¬ 
ducted on September fourth. In letter form, it not only 
contained conclusions but also particular findings under¬ 
lying the former. A conclusion reached was that appellant 
was of sound mind at the time of the crime. Dr. Perretti 
and Dr. Gilbert testified to this effect at the first trial, the 
latter being unavailable at the second trial because of 
illness. 

The instant trial was conducted six years and eight 
months after Dr. Perretti first mentally examined the ap¬ 
pellant. On direct examination Dr. Perretti testified that, 
on the basis of mental examinations conducted August 19 
and September 4, 1949, appellant was of sound mind as of 
the time of these examinations and, in the opinion of the 
witness, was sane the day of the crime (B. 162). 

On cross-examination the doctor testified that he did not 
recall examining appellant in 1952 (R. 162-163). The ap¬ 
pellant then called the doctor’s attention to the District 
Court file, containing an order, in March, 1952, directing 
Dr. Perretti to examine into appellant’s mental condition 
(B. 162-163). The doctor was shown a certification filed 
by him in 1952 in consequenije of his appointment by the 
court (B. 164). As the doctor had occasion later to point 
out to appellant, this was merely a formal certification, 
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containing only the dates of the examinations in 1952 and 
the diagnosis—prison psychosis (R. 174-175). (The certifi¬ 
cate was sworn to on April 21, 1952, and referred to fonr 
examinations at intervals between March 14 and April 6, 
1952). In contrast to his report of September 8, 1949, 
which described detailed findings underlying the diagnosis 
(note 5, supra), the certificate on file merely contained the 
diagnosis and the dates of examination (R. 174-175). 

It has been seen that after reversal of the first convic¬ 
tion, appellant was committed to Saint Elizabeths in 1952 “ 
as a result of the finding of Dr. Perretti of prison psycho¬ 
sis. Asked what records he had besides those filed in the 
District Court record, the doctor testified that he had no 
notes of his examinations in 1949 and 1952, having lost^ 
them (R. 164,175). 

The doctor informed the appellant that prior to the 
second trial he had read his testimony at the first trial in 
early 1950 (R. 163). His present recollection consisted of 
a present recognition of the appellant and the fact that he 
had mentally examined him in the past (R. 164). Appel¬ 
lant thereupon moved that the doctor ^s testimony be 
stricken, which was denied (R. 165). Thereafter the wit¬ 
ness was extensively examined as to his opinion in 1949 
and its basis, theoretical and otherwise (R. 165-174). In 
the course of the cross-examination the court on one occa¬ 
sion directed the witness, as to a particular fact, to the 
report filed at the first trial (R. 169). Although, except for 
this particular, the witness was testifying as to 1949 on the 
basis of prior testimony, yet the report referred to was suf¬ 
ficiently detailed to support the doctor’s whole testimony 
at the second trial as to the events in 1949 and was contem- 


“ Appellant elicited this from the doctor at the instant trial (R. 
174). A defense psychiatrist, Dr. Marland, was called to testify 
to a similar finding later in 1952 (R. 182). Two orders of commit¬ 
ment in that year, the first of which was based on Dr. Perretti’s 
testimony, were offered by appellant (R. 219, 220). 

^ Dr. Marland, the defense psychiatrist, was in similar case. 
He had lost his notes of examinations in 1952 and consequently did 
not remember many details of appellant’s background. See note 
9, supra. 
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poraneous with the examinations in that year. Compare 
note 5 toith E. 160-176. 

Below appellant characterized the situation as “an effort 
to use past recollection recorded, without making the cus¬ 
tomary conventional basis for that type of evidence” (R. 
255). As to the doctor’s use of the record made by the 
court reporter, it was objected that the doctor “did not 
make the record himself” (R. 255). The court overruled 
the motion to strike, stating as follows: 

“I am going to rule against you on that on the au¬ 
thority of United States v. Riccardi,^^ where they dis¬ 
cussed the difference between present recollection re- 

I vived and past recollection recorded. It says here: 

‘In the instance of past recollection recorded, the 
witness, by hypothesis, has no present recollection of 
the matter contained in the writing. Whether the 
record is directly admitted into evidence, or indirectly 
by the permissive parroting of the witness, it is never¬ 
theless a substitute for his memory and is offered for 
the truth of its contents. It assumes a distinct sig- 

I nificance as an independent probative force, and is 
therefore ordinarily required to meet certain stand¬ 
ards. ’ 

“And the standards, I think, have been met if there 

1 was no dispute that it was done at the first trial of this 
case back in 1950 and he read the transcript of the 
record that was then transcribed. If there is any ques¬ 
tion about it, we will call him back but I thought that 
is what he said” “ (R. 256). 

In the Riccardi case, relied on by the trial court, there 
is set forth the broad distinction between past recollection 
recorded and present recollection revived. It is pointed 
out that their “content and application” “as a theory of 
evidentiary law . . . are far from clear”. Id. at 886. 

2*174 F.2d 883, 887 (3d Cir. 1949). 

2® The appellant conceded that the record did not need to be 
amplified in this particular (R. 256). 
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As obtains at least to some extent in the appellant’s case, 
the Riccardi case involved a situation evoking the Court’s 
comment that ‘‘Of course, the categories, present recollec¬ 
tion revived and past recollection recorded, are clearest in 
their extremes, bnt they are, in practice, converging rather 
than parallel lines; the difference is frequently one of de¬ 
gree.” Jd. at 889. 

Appellant cites cases (Br. 22, 23) from which the follow¬ 
ing further points emerge: Anything which sparks the mem¬ 
ory to present recollection need not have an origin reason- 

In the Riccardi case a conviction of converting and transporting 
household goods in excess of $5000 was aflBrmed. United States v. 
Riccardi, 174 F.2d 883 (3d Cir. 1949). The defendant had removed 
more than a truckload of valuable household articles, such as silver¬ 
ware, belonging to a lady who had had them appraised before their 
shipment. The lady was permitted to recite that portion of the 
indictment containing a long list of the chattels and to testify then 
that she knew the items were loaded on the truck. In similar manner 
the expert testified as to the value of each chattel. The Court held 
that the trial judge’s ruling that the witnesses testified from present 
recollection was not plainly unsupported. This was so even though 
“the trial judge immediately recognized that the items involved 
were so numerous that in the ordinary course of events no one would 
be expected to recite them without having learned a list by rote 
memory. On the other hand, the items were such that a person 
familiar with them reasonably could be expected to recognize them 
and tell what he knows.” Id. at 890. 

^ In addition to the Riccardi case, the appellant cites (Br. 22, 23) 
the following: (1) Jewett v. United States, 15 F.2d 955 (9th Cir. 
1926) (Witnesses in Volstead Act prosecution testified as to facts 
which they did not presently recall on the basis of extracts made 
shortly before trial from original contemporary notes. It was held 
error not to produce the originals on demand.); (2) Delaney v. 
United States, 77 F.2d 916 (Sd Cir. 1935) (It was error to permit, 
over objection, a witness in an income tax prosecution, relating 
payments made by him to the defendant, as to the amount of which 
he had no recollection, to testify directly from photostatic copies 
of records made by another.); (3) The Mandu, 11 F. Supp. 845 
(E.D. N.Y. 1935) (A German court returned to the District Court, 
pursuant to letters rogatory calling for depositions, documents 
which were in substance mere aflSdavits. In striking them, the court 
pointed out the statements were not based on the personal knowledge 
of the witness nor on recollection refreshed but on hearsay, i.e., 
“inter-ofi5ce records to which the petitioner was not a party”. Id. 
at 848.); (4) Little v. United States, 93 F.2d 401 (8th Cir. 1937) 




ably contemporaneous with the event recalled; its nature 
is material only in the instance where it may affect the 
credibility of an assertion of actual present recollection. 
United States v. Riccardi, supra at 888. Some cases pre¬ 
sent a situation where the distinction between present and 
past recollection is immaterial to a court’s ruling. Id. at 
887. An example cited by the Court in the Riccardi case, is 
The J. S. Warden, 219 Fed. 517 (3d Cir. 1914). In that 
case a United States engineer in charge of channel opera¬ 
tions saw a ship inflict injury on a dredge. At the trial 
quite some time later the witness brought with him daily 
written reports he was required to give his superior for 
filing. In affirming the Court stated: 

“The reports were neither offered nor admitted in 
evidence, but the witness was allowed to read the entries 
appearing on them. As they did not refresh his mem¬ 
ory, the entry really constituted a record of his past 
recollection, to the truth of which he swore, and as 
such they were admitted in evidence.” 

Id. at 520. 

The sole objection ** urged on appeal to the admission 
of Dr. Perretti’s testimony is that a witness, without an 
actual present recollection, “may not testify directly from 
memoranda made by another” (Br. 22,23). As noted above, 
mere parroting is immaterial where the document is pro¬ 
duced and would itself have been admissible. That a rec¬ 
ord of past recollection was dictated to another is no ob¬ 
jection. The J. S. Warden, supra at 520. This principle 
should include prior testimony recorded, to the knowledge 
of the witness, by an official court reporter and made part 
of an official transcript of record. Prior reported testimony 

(A witness testified after his recollection had been refreshed by 
referring to his notes. The court erroneously refused to turn these 
notes over for the purpose of cross-examination. The testimony so 
revived being material, there "was resultant prejudice.) 

** Appellant does not claim any lack of contemporaneousness. As 
referenced in the counterstatement, the examinations were com¬ 
pleted in September, 1949 and the testimony was reported at the 
trial which started the following January. 
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is of sncli dignity that it is admissible when a witness has 
died ” between trials, or is unavailable because of sickness 
or otherwise.^ 

Further, there is no policy compelling exclusion. Ap¬ 
pellant quotes (Br. 23) from Jewett v. United States, supra 
note 26. That case has to do with the precautionary principle 
that the original memorandum must be produced where a 
witness has no present recollection. Not to permit inspec¬ 
tion would be a practice “attended with great danger”. 
Id. at 956. No such danger attaches to a transcript of testi¬ 
mony not only on file for years but a duplicate original of 
which had long since been supplied the appellant. 

There is authority on both sides of the proposition 
whether gaps in memory may be filled in by reading por¬ 
tions of testimony at a previous trial. Assuming error, 
purely for argument, there was no prejudice. This is for 
the principal reason that if the doctor’s testimony could not 
be supported by the transcript of his previous testimony, 
there was independently available the contemporaneous 
written report of his examinations which he submitted in 
September, 1949. Concededly the argument over admis¬ 
sibility below solely concerned the transcript of prior tes¬ 
timony used by the witness, but the report was not only 
available for this purpose but was incidentally used by the 
court as to a particular fact which the witness could not 
recall. 

Therefore, not only was there a contemporary memo¬ 
randum of the doctor’s examinations, but it had been filed 
in the instant case for over six years. It was drawn up by 
a psychiatrist whose qualifications were stipulated at the 

^ Mattox V. United States, 156 U.S. 237 (1895). 

*®C/. Fed. R. Chim. P. 15(e) (depositions may be used where a 
witness is “dead . . . out of the United States . . . unable 
to attend or testify because of sickness or infirmity ... or the 
party offering the deposition has been unable to procure the attend¬ 
ance of the witness by subpxona.”) 

Compare Monaghan v. Keith Oil Corp., 281 Mass. 129, 183 N.E. 
252 (1932) (permitting gaps in memory of witness to be filled by 
reading pertinent portions of testimony at previous trial) with 
Turner v. Missouri-Kansas-Texas R, Co., 346 Mo. 28, 142 S.W.2d 
455 (1940). 
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instant trial (R. 161). A Government witness at the first 
trial, two years later the doctor was appointed as a court 
expert and, as a result of his diagnosis of prison psychosis, 
the appellant was committed in 1952 to Saint Elizabeths. 
The doctor has for many years served under the chief psy¬ 
chiatrist of the D. C. General Hospital, an oflScial whose 
duty it now is to report on the competency of accused per¬ 
sons to stand trial. “ 

Appellant argues (Br. 23) that the present legal situation 
is no different in principle from an actual reading of a 
witness from a record of past recollection, which is permis¬ 
sible if the record meets evidentiary standards. Even 
where there is a present recollection Professor Wigmore 
states that the rule against permitting witnesses to read 
from prepared statements should be flexible enough to fit 
exceptional situations such as those involving expert testi¬ 
mony : 

“In many cases, especially where an expert witness 
upon a subject of scientific knowledge has made an in¬ 
vestigation or analysis and is called to testify, it makes 
for his own lucidity and accuracy, and for better com¬ 
prehension and evaluation of his testimony, if he first 
reads his written report stating in precise terms his 
observations and inferences. This practice should be 
freely permitted. It goes slightly beyond the technical 
rule for use of memory of past recollection . . . but 
that rule is a mere precautionary one. Here the policy 
of seeking the greatest light on the subject requires 
flexible liberty to use this method.’^ 

3 WiGMOBE, Evidence ^ 787 (3d ed. 1940). 

It is therefore concluded that the reported prior testi¬ 
mony of the doctor was an unobjectionable record of past 
recollection and, if not, the existence in the record of the 
contemporary report of the original mental examinations 
prevented any prejudice. 


*2 69 Stat. 609 (1955), 24 D.C. Code §301 (a) (Supp. 1956). 


The only particular prejudice urged on appeal is that 
“To admit this type of evidence’’ “on the basis of recorded 
testimony itself” “is to leave the defense without ability 
to effectively cross-examine” (Br. 23). Affirming a murder 
conviction in a situation where the “strongest proof against 
the accused” “ was the prior testimony of a deceased wit¬ 
ness, the Supreme Court held: 

‘ ‘ The substance of the constitutional protection ^ is 
preserved to the prisoner in the advantage he has once 
had of seeing the witness face to face, and of submit¬ 
ting him to the ordeal of a cross-examination/* 

Mattox V. United States^ 156 U.S. 237, 240, 244 (1895) (em¬ 
phasis supplied). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Oliveb Gasch, 

United States Attorney. 
Lewis Carroll, 

AETHim J. McLaughlin, 

John D. Lane, 

Assistant United States Attorneys. 


“In augmentation appellant claims (Br. 21) Dr. Perretti’s testi¬ 
mony “Obviously” was of such nature as to be given greater wei^t 
than that of the other experts. This is doubtful in view of the testi¬ 
mony of other doctors, outlined in the counterstatement, who foimd 
nothing wrong with the appellant in the course of close observation 
for several years. 

“U. S. Const, amend VI (right of confrontation with adverse 
witnesses). It has also been decided that the general requirement 
of oral testimony at trials, now codified in Rule 26, Fed. R. Crim. P., 
is not disturbed by the use of prior testimony of deceased witnesses. 
Smythe v. Inhabitants of New Providence, 263 Fed. 481 (3d Cir. 
1920). 
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